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CHILD-SUPPORT ALIMONY AS THE ISSUE OF LEGISLATION
AND PRACTICE

The article is devoted to issues about legislative regulation improvement
on support maintenance by the way of alimentation of children which were
adopted by other persons. There were made conclusions about the necessity of
legislative consideration the possibility of deprivation of parental rights of one
of the parent and adopter and alimony collection for child maintenance from
both of them.
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Problem statement. The aim of any social, legal state is child welfare and
protection, first of all with the help of formation and improvement of legisla-
tion in mentioned sphere, and especially in the part concerning child support
maintenance by the means of alimentation.

Analysis of recent researches and publications. The investigation of prob-
lems regarding maintenance (alimony) of family members is widespread among
native scholars. These researches were performed by such scientists: Y. Cher-
voniy, I. Zhylinkova, Z. Romovska, L. Sapeyko, V. Croitor, Y. Novokhatska.
These and other authors also paid attention to the issues of adoption. Despite
the fact that the scientists’ interest to legal problems of alimentation is not
exhausted, many of these issues have not yet found its solution. Analysis of
the legislation on child support by parents and adopters has many defects in
the practice of its implementation. On-going nature of alimony relationship
determines the possibility of reiterated appeals to the court with the suit for
alimony, change of its size, terms of payments or exemption from them, as
well as for other items related to effectuation of right on alimony and execu-
tion the maintenance obligations.. That’s just the question of alimony «desti-
ny» levied on parents in case of adoption, deprivation of parental rights left
unattended legislator.

Paper purpose. Taking into account mentioned information, the issues
about discharge of obligations on child support maintenance by the means of
alimony payments for the child that has been adopted requires individual re-
search. The purpose of this article is to highlight some of the results of such
research.

Paper main body. Deprivation of parental rights as a specific and the
highest sanction of family legal liabilities is characterized by complete cessa-
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tion of legal relationship of the child with its parents and at the same time
preserving the obligation of child financial support. In case of deprivation of
parental rights, parents lose their hereditary right concerning the child, the
right to receive child support from child and other rights. However, the child
has certain rights, including the right to receive alimony, hereditary right,
proprietary right or the right to use habitable dwelling, etc.

Taking into account the fact that deprivation of parental rights does not
relieve parents from the obligation to support the child, along with depriva-
tion of parental rights, the court may, upon request of the applicant or upon
its own initiative, to decide the issue of levying maintenance for the child
(Section 2, Art. 166 of the Family Code of Ukraine).

Thus, the right to receive alimony from parents certainly kept in the case
of the child custody or care determination (Section 2, Art. 247 of the Family
Code of Ukraine), placing in health institution, educational or other child care
center, foster family (Par. 2, Art. 248, Par. 4, Art.256% of the Family Code of
Ukraine), to children’s community of domestic type (Par. 2567 of the Family
Code of Ukraine). And can be saved in case of child adoption. Considering
the 1st part of Art. 232 of the Family Code of Ukraine regulations of the de-
termination of this decision are left to the mind of the parent with whom the
child is stayed.

Moreover, according to Part 1 of Art. 1183 of the Civil Code of Ukraine
parents shall be obliged to indemnify for the damage inflicted by an infant in
respect of whom they are deprived of parenthood within three years after be-
ing deprived of parental rights, unless they prove this damage is not resulted
from their negligence of the parent obligations.

Thus, the obligations of a certain material support for a child, to which
parents deprived of parental rights also remains after this. The Family Code
of Ukraine establishes two alimony payment schemes by parents for child —
voluntary and compulsory. Each of these schemes also has a gradation ac-
cording to the factual circumstances of the relationship. Hereby in case of
termination of child support rights the form of maintenance — in cash and
(or) in kind — has an importance.

The difficulty of alimentary juridical relationships between parents and
children is repeatedly increasing when we have to deal with parental responsi-
bilities to provide maintenance for the child in case of adoption. But termina-
tion of alimony may occur in connection with adoption of child for the main-
tenance of which was collected child support since this indirectly mentioned in
Part 1 of art. 232 of the Family Code of Ukraine. Such legislative uncertainty
or diffidence causes a lot of judicial contest on alimony exemption of parent
for the child, which was adopted. And dispose of this question entrust with
the court.

According to Art. 207, 282 of the Family Code of Ukraine the adoption
shall be the acceptance by the adopter in his/her family of a person as his/
her daughter or son, such acceptance being effected based on the judicial de-
cision, but in the event that adoption by a national of Ukraine of a child who
is a national of Ukraine but resides outside the limits of Ukraine is made in
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a consular post or diplomatic mission of Ukraine. Thereby, adoption is the
adoption of an adoptive in their family the person, made by a court (legal act),
which resulted between the adopter and his relatives, on the one hand, and the
adopted and his descendants — on the other hand, appear the same rights and
liabilities as between parents and children, and relatives origin.

Part 1 of Art. 232 of the Family Code of Ukraine provides occurrence of
legal consequence for the adoption, namely — upon completion of an adop-
tion, personal and property rights and responsibilities cease to exist between
the parents and the adopted person, as well as between the latter and his/her
relatives by origin. If a child is adopted by only one person, these rights and
responsibilities may be retained upon the mother’s wish whenever the adopter
is a man, or upon the father’s wish whenever the adopter is a woman.

Analyses of the mentioned reduce to two conclusions. The first one —
the act of the law of adoption changes the subjective structure of parental
juridical relationship — parents of an adopted person cease to be subject to
parental rights and liabilities, and at the same time between the adopter and
the adoptive establish legal relations that exist between parents and children.
The second one — subjective structure can be not changed, but enlarged since
parental rights and liabilities concerning to the child will be performed by
both parents and adopters.

It should be borne in mind that in Art. 171 of the Family Code of Ukraine
it is provided in respective cases to due regard to the child’s views in deciding
matters related to his/her life and also remember about the demands of Part
2 of Art. 218 of the Family Code of Ukraine about the necessity to inform the
child on legal consequences of the adoption. Herewith, for the record of the
adoptive mother, father requires the consent of the child who has reached 7
years, except under Part 4 of Art. 218 of the Family Code of Ukraine, name-
ly — except if he/she lives in the adopters’ family and considers them as his/
her parents.

Thus, the need to inform the child about the legal consequences of adop-
tion should be subject to the regulations of Part 1 of Art. 218 of the Family
Code of Ukraine, which requires considering child’s consent to be adopted. A
child gives consent to the adoption in the form, which is consistent with his/
her age.

Other words, taking into consideration mentioned requirements to inform
the child, it should be informed about such a consequence as the preservation
or termination of the right to receive its alimony. We believe that in this case
the child should be informed that the realization of this right depends on the
will of parents, with whom she/he lives. Indeed, as noted above, the termina-
tion or abandonment of alimentation obligations depends exactly on the will
of one of the parents.

It should be noted that the adoption has resulted in more and inability res-
toration of parental rights if the child has been adopted and the adoption is
not canceled or revoked by the court (Par. 2, Art. 169 of the Family Code of
Ukraine). Imperative that the rules associated with the fact that «under the
law on adoption the consent of parents which are deprived of parental rights is
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not required and similar dispute could negatively affect the morale of the child
and the adopters and hampered in their rights and interests with regard to
legal effects of adoption (Art. 232 of the Family Code of Ukraine) [1, p. 499].

We believe that in the case of adoption of a child the rights on child sup-
port that is received from parents should be stopped.

Here are some arguments. First, according to Par.1, Art. 179 of the Family
Code of Ukraine alimony received for a child is the property of the name of
parent to whom they are paid, and should be used for the intended purpose.
That alimony is exclusively intended use. However, we know that there is no
mechanism to monitor the targeted use of alimony funds. Parents are not
required to restore the integrity of evidence concerning the implementation
of targeted spending in the interest of the child. However, today in Ukraine
has already formed a wealthy stratum of society and child support can greatly
exceed its expenditure needs and become an opportunity for abuse by unscru-
pulous parents.

Second, legislator left unattended the question of the termination of the
right to child support in connection with the acquisition of the right to real
estate, as foreseen in Art. 190 of the Family Code of Ukraine. We believe that
there should be at least some reservations about this in Part 1, Art. 232 of
the Family Code of Ukraine.

Third, actually the word «alimony» (from the Latin alimentum — food,
maintenance) means advances in the cases determined with the law by one
person on hold of other person who need financial assistance [2, p. 96]. Ob-
viously, the child needs financial aid in any case whether or not this help is
given by the parents, adopters or the state.

However, temporary assistance for the maintenance of the child by the
state, provided in Part 8 of Art. 181 of the Family Code of Ukraine which is
obtained without reasons, is the basis for the damages caused to the state, and
the invalidity of receipt of child support by a parent is not even mentioned.

Fourth, the question of deprivation of parental rights of adopter remains
uncertain in accordance with Art. 242 of the Family Code of Ukraine. The
procedure and grounds of deprivation of adopter, which was recorded as a
mother, father of adopted child, parental rights are the same as in the case of
birth parents’ deprivation of parental rights. Equally, there are consequences
of termination of parental rights.

Thus, there are situations where a parent receives child support from one
of parent and the adopter. This can be avoided by reviewing existing legisla-
tion regarding alimentation of adopted children.

For example, from Russian Federation laws, if one of the parents of the
adopted child, before delivery of a judgment about adoption in court order, he
according to Par. 2, Art. 120 of the Family Code of Russian Federation is ex-
empt from taxes. This question is managing by the court at the request of the
parent who must pay child’s maintenance, as became final court decision of
adoption, which is the absolute reason for termination of alimony payments.

However, the court decision of adoption does not relieve his father, which
was charged with alimony by the court decision, from its subsequent pay-
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ments, if the child is adopted by this parent in accordance with Par. 3 of Art.
137 the Family Code of Russian Federation were saved personal property and
non-property rights and responsibilities. In that case, all issues related to the
change in the amount of child’s maintenance, exemption from the payments,
should be considered by the court in accordance with the action proceeding at
the request of interested parties.

There is a duty to keep own child stops after adoption in the legislation
of Kazakhstan (Par. 2, Art. 69 of the Law of the Republic of Kazakhstan on
marriage and family)[3].

According to the law of France the duty to provide alimony is kept between
the adopted person and his father and mother. However, father and mother of
the adopted child must provide maintenance only when it can not get mainte-
nance from the adopter (Art. 367 of the Civil Code of France)[4, p.174].

With regard to international law, although Ukraine is not a party to most
conventions in the field of adoption, let’s turn to their standards. Thus, the
European Convention on the Adoption of Children of 1969 provides that from
establishing rights and obligations of the adoptive and adopted, lapse similar
rights and obligations that existed between the adopted and his father, moth-
er or other person or institution.

However, the law may allow that the spouse of the adopter retains his
rights and obligations in respect of the adopted person if the latter is his (her)
legitimate, illegitimate or adopted child.

In addition, the legislation may retain parents’ obligations to provide fi-
nancial assistance to the child, maintain, organize his life and provide a dow-
ry if the adopter does not fulfill any of these duties [5].

Article 26 of the Convention for the Protection of Children and Coopera-
tion in Respect of International Adoption of 1993 points that the recognition
of adoption includes recognition of termination of legal relationship between
the child and her mother and father, still exist if the adoption has the fol-
lowing effects in the contracting State in which it happened. If the adoption
results to the termination of the legal relationship between the child and
parents, once available, the child receives in the receiving state and any other
contracting state where the adoption is recognized, the same rights arising
from adoption, which took place in each such State [6].

Thus, the question of the conditions under which parents of adopted chil-
dren may require maintenance from the other parent who is deprived of pa-
rental rights, needs to be addressed.

The Family Code of Ukraine does not contain articles that would identify
all grounds for termination of alimony obligations to the child. The study of
its text enables identification of only a few reservations about the termina-
tion of maintenance obligations, which are: suspension of the right to child
support in connection with the acquisition of rights to real estate (house,
apartment, land, etc) (Art. 190) and termination of the maintenance of adult
daughter, son, who stopped education (Art. 199).

It is logical to predict that this is not all reasons that stop alimony rela-
tionship even without their legislative consolidation. For example, the termi-
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nation of maintenance obligations as liabilities are inextricably linked with
the personality of the payer and the recipient of maintenance is in connection
with the death of the person who receives child’s support, as well as those
entrusted with the duty to pay maintenance.

We believe that the Family Code of Ukraine should include such a ground
for termination of maintenance obligations as adoption. Such a rule requires
judicial practice.

Thus, the claims for exemption from payment of alimony, alimony cease
and exemption from debt for child support in connection with the adoption of
a child, the maintenance of which they are levied, are common in litigation.
Moreover, regardless of whether the adoption was carried out with parental
consent for adoption (Art. 217 of the Family Code of Ukraine) or without pa-
rental consent (Art. 217 of the Family Code of Ukraine).

Often parents who are charged by the alimony, in their objections to the
payment of maintenance complain that they were not informed about the
adoption. Note that the courts are not required to report on adoption parents
deprived of such children on parental rights.

Perhaps in that case if the parent has not been deprived of parental rights
has given consent to the adoption, at the same time the question of waiver of
obtaining maintenance must be resolved. This would, firstly, define the issue
of child maintenance between former spouses, secondly, courts would be freed
from unnecessary disputes, thirdly, would facilitate the registration of adop-
tion as an act of civil status.

If the parent is not deprived of parental rights, the record of the state
registration of birth and its origin remains.

At the same time, adopter has rights to be recorded as a mother, father
and child court satisfies the following statement of adopter in the decision
to adopt, if it is in the interest of the child (Art. 229 of the Family Code of
Ukraine). According to Part 7, Art. 255 of the Family Code of Ukraine to
amend the record of the birth of the adopted child or adult the copy of the
judgment shall be sent to the state civil registration at the place of decision,
in cases of adoption of children by foreigners — to the competent govern-
mental authority. In the case when the adoptive parent is recorded as the
child’s father, corresponding record of the father must be annulled by a court
respectively to Par. 1 of Part. 1, Art. 24 of the Law of Ukraine «On State
Registration of Civil Status».

Thus, if one parent is not deprived of parental rights and recorded as the
father of the child and the adoptive parent must be recorded as the child’s fa-
ther in accordance with the court decision, there is a conflict and a judgment
cannot be enforced by state civil registration.

Conclusions. To summarize, the following conclusion can be shown.

It is required the legislating of such a ground for termination of mainte-
nance obligations in respect of the child as its adoption if the court decides
to record adopter as a father’s, mother’s child. We consider it is necessary
to supplement the Family Code of Ukraine with separate article that would
identify all grounds for termination of maintenance obligations.
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Given the legislative strengthening of the right of the adopter to be record-
ed as a mother, father of a child, it is required to coordinate the regulation of
the state registration of such acts of civil status as state registration of birth
and parentage of the child.
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JI. M. 3inkoBchka

OpnecbKuil HalioHaabHU yHiBepcuTter imeni I. I. MeunukosBa,
Kadeapa IUBiJILHO-IIPABOBUX JUCIIUILIIH

dpannyspKuit 6yabsap, 24/26, Oneca, 65028, Ykpaina

AJIIMEHTH HA YTPUMAHHA JUTHUHU AR IIUTAHHA
SAKOHOJABCTBA I IIPAKTUKHN

Pesrome

CraTTsi IpUCBsAYEHA MUTAHHAM YJOCKOHAJIEHHS 3aKOHOJABYOTO DPEryJIIOBAHHS yTPU-
MaHHA [LJIAXOM aJiMeHTyBaHHA OaThbKaMM AiTel, AKi OyJau yCHHOBJIEHI iHIIMMU OCO-
bamu.

3a YMHHUM 3aKOHOJAaBCTBOM I1030aB/IeHHA 0aThbKiBCHbKUX IIPaB He 3BiJbHs€ 0ATHKiB
BiZ 000B’sIBKY IIOJO YTPUMAaHHSA AWUTUHU, a IPU YCUHOBJIEHHI OJHUM i3 MOAPYIKIKA ITU-
THUHU 1HIITOTO 3 HMOAPYKIKS BUPINIEHHS NUTAHHS PO IIOJAJbINEe YTPUMAHHS OTHUM i3
0aThKiB AUTUHU 3aJI€’KUTh BiJ Oa'KaHHS MaTepi, AKI0 YCHHOBJIIOBAUYEM € YOJIOBiK, abo
Bim OaskamHaA O0aTbKa, SKII0 YCUHOBJIIOBauUeM € ’KiHKa. Ile 3yMoOBIIIO€ 3HAUHY KiJIbKicTb
CYZOBUX CIIOPiB IIPO 3BiJIbHEHHS BiJ] CILJIATH AJiMEHTiB, IIPO HPUMNUHEHHS CTATHEHHS
aJiMeHTiB Ta 3BiJIbHEHHA BijJ cmiaTu 3a00pProBaHOCTi 3a ajdiMeHTaMu y 3B’SBKY 3 yCHU-
HOBJIEHHAM JUTWHU, HA YTPUMAHHS KOl BOHU CTATrYBaJIUCH.

Ha migcrasi amanmisy cymoBoi mMpaKTHKM, BiTUMSHAHOTO Ta 3apy0i’KHOTO 3aKOHOIAB-
CTBa B YACTHHI aJiMeHTyBaHHS 0aTbKaMU YCUHOBJIEHUX MiTeli, 3p00JE€HO BUCHOBKHU IIPO
HeoOXiHiCTh 3aKOHOAaBYOI'0 BpaXyBaHHA MOYKJIMBOCTI 11030aBIeHHA 6aThKiBCbKUX IIpaB
OHOTO 3 0ATHKiB i yCMHOBJIIOBAYA 1 CTATHEHHS aJiMEeHTiB HA yTPUMaHHA IUTUHU 3 000X.

Karouosi cioBa: ajgiMeHTH, yTPUMAaHHSA IUTUHU, YCUHOBJIEHHSA, YAOUYEPiHHA, 11030aB-
JleHHsA 0aThbKiBCHKUX IIpPaB.
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JI. M. 3uakoBckasa

Opecckuil HAITMOHANBHBIN yHUBepcuterT umenu . 1. MeunukoBa,
Kadeapa rpakIaHCKO-IIPABOBBIX AUCITUILINH

dpannysckuii 6yabBap, 24/26, Oxmecca, 65028, Ykpauna

AJUMEHTBI HA COOEP;KAHUE PEBEHKA KAR BOIIPOC
SAKOHOJATEJIBCTBA U ITPAKTURKHA

Pesrome

CraTbs MOCBSAIEHA BOIIPOCAM COBEPIIEHCTBOBAHUS 3aKOHOAATEJIHLHOI'O DPeryJmpoBa-
HUA CONEP:KAHUA MyTEM aJNMEHTUPOBAHUA POAUTENAMU HeTel, YChIHOBJIEHHBIX APYTU-
MU JUIAMHA.

Ilo peiicTByrOIEMY 3aKOHOAATENLCTBY JINIIIEHNE POAUTEILCKUX IIPAB HE OCBOOOKA-
eT poguTesiei or 00A3aHHOCTH OTHOCUTEJIHHO CONEPIKAaHNsA Pe0eHKa, a IIPU YChIHOBJIEHUN
OIHUM U3 CYIPYroB peGeHKa APYroro us CympyroB PeIlleHue BOIPoca O JaJIbHeMIeM co-
Iep;KaHUM OJHUM U3 POAUTESell peOeHKA 3aBUCUT OT IOYKEJAHWs MaTePU, eCJIU YCHIHO-
BUTEJIEM SBJISETCS MYIK, WJIN OT MOKEJaHUs OTIlA, €CJIN YCHIHOBUTEJIEM SIBJISIETCS JKEHa.
9TO BIEUET BHAUUTEJIHHOE KOJINUECTBO CYJe0HBIX CIIOPOB 00 OCBOOOKJEHUN OT BBHIILIATHL
aJMMEHTOB, O IPEKPAI[eHUN B3BLICKAHUS AJUMEHTOB M 00 OCBOOOXKAEHWU OT BBHIILIATHI
3a/I0JIKEHHOCTH TI0 aJIMMEHTAM B CBS3U C YCHIHOBJIEHWEM pe0eHKa, Ha COAepIyKaHue KO-
TOPOTO OHU B3BICKUBAJIVCH.

Ha ocHoBaHWUu aHajnmn3a CyneOHOM MPAKTUKM, OTEUECTBEHHOI'O U 3apy0esKHOTO 3aKO-
HOZATEeJIbCTBA B YaCTU AJHMMEHTHPOBAHUA POAUTEJAMHU YCBIHOBJIEHHBIX ,Z[eTeﬁ, caoeJyiaH
BBIBOJI O HEOOXOAMMOCTH 3aKOHOJATEIBHOTO y4YeTa BO3MOJKHOCTU JIUIIEHWUS DPOJUTEJH-
CKUX IIPaB OJHOTO M3 POAUTEJEN U YCHIHOBUTEJS W B3LICKAHUS AJMMEHTOB HA COAEpIKa-
HUe pebeHKa ¢ 060UX.

KaroueBsie croBa: aIuMeHTHI, comepxaHue pe6eHRa, VCBIHOBJIEHHE, yAOUEepeHue, JIn-
IIeHne POAUTEJIbCKUX IIPaB.
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