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NOTION OF JUDICIAL PRACTICE 

The issues of understanding of judicial practice are analyzed. Different 
approaches to the conception are considered. The members of judicial practice 
are distinguished and the nature of their relationship is established. 
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Problem statement. Judicial practice as one of the basic types of judicial 
practices embodies all the potential that is peculiar to its generic category, 
so the nature of judicial practice, in its place, the notion and role in judicial 
system are relevant both among scientist and among legal practitioners. There 
has been a shift to expand the interest of scientist to the issue of judicial 
practice in native legal science in the last decade. This category has begun to 
fix in the minds of legal practitioners as a source of law. 

The judicial practice can be understood as the activity of courts with re-
spect to the application of laws in the resolution of specific cases. Another 
comprehension could be as a tendency in court’s resolution of certain catego-
ries of cases that takes into consideration the court decisions, primarily of 
the higher courts, that acquired the force of law. In several states judicial 
practice is regarded as a source of law and acts as the creator of new norms, 
for example, in the form of precedent. 

However, a palette of diametrically opposed views on the essence and the 
essential components of judicial practice do not allow express it as a source 
of law. 

Analysis of recent researches and publications. Today, the analysis of 
special researches of Ukrainian and Russian scientists suggests that, despite 
the criticism, the debate about the nature of judicial practice that still re-
volves around the perception of judicial practice as the unity of the court’s 
operations and results of such activities, even if a certain part of the work 
and some of its results. Among them it is worth mentioning the studies of 
V. Y. Solovyov, D. Y. Khoroshkovskaya, V. A. Kryzhan, S. S. Zmiyvska. 

So, V. Y. Solovyov considers jurisprudence as «the unity of the judiciary 
in the implementation of justice and the outcome (the experience) this ac-
tivity, objectified in the form of court decisions that have come into force» 
[2, p. 8]. 

D. Y. Khoroshkovskaya considers judicial practice as mutual unity «activ-
ities of the courts and the results of this activity expressed in new legal pro-
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visions worked out by the judicial authorities and set out in decisions on spe-
cific cases and / or acts on the specific set of similar court cases» [3, p. 32]. 

V. A. Kryzhan in judicial practice combines both certain legal activities of 
all the judicial organs to implement the tasks entrusted to them, and all the 
results of this activity [4, p. 6]. 

S. S. Zmievskay suggests that the jurisprudence reflects the unity of the 
various activities of the courts and different results (experience) of this ac-
tivity [5, p. 22]. 

From these points of view, it is clear that, despite their validity, the issue 
is of determining the scope of judicial activities and the results that assemble 
the essence of jurisprudence. 

Paper purpose. The purpose of this article is to analyze the main points of 
view on the issue of understanding of judicial practice as a legal phenomenon, 
linking together lawmaking process and implementation of law. 

In addition, the article includes an attempt to build a logical chain of the 
development of understanding of elements of the legal system of a state as 
social practice, practice of law and jurisprudence. 

Also, the target direction of our study involves the analysis of main essen-
tial characteristics of judicial practice: judicial activities, experience in the 
application of law and result of judicial activity, which is transformed into a 
rule of legal provisions. 

Paper main body. Currently, there are three basic approaches to the deter-
mination of essential elements of judicial practice. 

The first of them is to ensure that the jurisprudence is seen in the «broad 
sense» and represent the judiciary to administer justice. 

Criticizing such a statement, we note that understanding of judicial prac-
tice only as legal activity divorced from the realities of everyday life and 
professional legal capacity. 

Appearing on the shelves of bookstores, in libraries, online collections of 
jurisprudence contain just the results of Court activity (enactment, decisions, 
sentences, etc.), which indicates the absence of one-sidedness and methodolog-
ical validity of the conclusions. 

In addition, understanding of judicial practice only as judicial activity vi-
olates the principle of similarity species concept with the generic concept, in 
which the essential components required to turn on formalized result. 

The second of existing approaches is the judicial practice in the «narrow 
sense» as a fixed outcome of judicial activities. 

In our view, the reduction of judicial practice as the concept of species, 
only to the results and the resume of the judiciary does not correspond to its 
generic concept — category of «legal practice», where one of the essential 
components is proceeding (activities). In addition, this understanding of judi-
cial practice, as a philosophical category, can not be interpreted in a narrow, 
simplistic sense, no matter how convincing arguments to justify such a sim-
plistic interpretation. 

Thus, the third and essentially «complete» understanding of the judicial 
practice, as the unity of judicial work of justice administration and the spe-
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cial result of this activity, perceived logical conclusion and methodologically 
verified. 

It should be noted that the criticism of the statement was to ensure that 
«this understanding of judicial practice does not give a complete picture of 
the main objectives of courts and the basic principles of functioning of judi-
cial activity, the influence of the subject and the means of such activities on 
its main results, i.e. does not bring to light specifics of judicial practice as a 
variety of legal and social practices [1, ñ.11]. 

In our opinion, the jurisprudence can be considered that part of the judi-
ciary, which is associated with a specialization applied by the court of law to 
the circumstances of a particular case. On the other hand, judicial activity, 
characterized as judicial practice, takes place in the event when the court 
overcomes the absence of standards set by the state, which allows to resolve a 
particular dispute, i.e., in the case of overcoming the «gap of law». 

By establishing such a framework of judicial activity, we can not help 
delve into the sphere of legal reality, which is characterized by a high degree 
of creativity and subjectivity. 

For example, in the case of specificity of court’s provisions of common 
legal standards (perhaps to a lesser extent), and in the case of overcoming 
the gap in law (probably more) there is such a legal action as court’s dis-
cretion. 

In general, the regulation of public relations (including the proceeding) 
can be carried out by strict regulation of behavior of agents and providing 
them with a certain freedom of choice. In modern conditions there is a trend 
towards greater flexibility in the use of methods of legal technique. In this 
context, the problem of discretion of the court is entering a qualitatively new 
level of understanding. 

In this study, we consider the existence of court’s discretion, as a confir-
mation that the work, which is one of the essential components of the judicial 
practice is not detached from reality and based on the experience of applying 
the rule of law, without which the implementation of court’s options for legal 
solutions, is not possible in principle. 

Thus, the dynamic development of public relations sometimes so overtakes 
the current legislation that sooner or later it ceases to meet the challenges of 
today. In turn, the court, considering specific cases, can not respond to such 
challenges, in connection with which the rule of law in its application can be 
specified either the norm should be formulated by the court within the mean-
ing of rules, or on the basis of general legal principles, i.e. the court must 
bridge the gap in law. 

There is no doubt that this situation can be corrected by the adoption of 
regulations (regulations for quick filling a gap in law, or of more detailed na-
ture, if required by life), but that, logically, does not run out of specification 
requirements of established norms and probably it will not eliminate all gaps 
in legislation. 

Therefore, the result of the judicial activity, which is characterized by us 
as jurisprudence, is of such a kind that the court is to develop specific rules 
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(regulations), specifying a legal provision and allowing to overcome a gap in 
law. 

In the legal science such special rules are called legal provisions. They are 
necessary link, mediating the application of law in the case of dispute. Thus, 
there is a settlement under the law of a particular individualized relationship. 
Without the mediation of court enforcement activities in vast majority of 
cases, would have been impossible. 

The problem of understanding of the category of «legal provisions» lies 
in the fact that the understanding of this category is far from uniform, and 
is reinforced by the problem of sometimes confusion of «legal provisions» in 
comparison with the legal rule, judicial precedent, or just as a source of in-
terpretation of the law. 

First we should explain that, with all the gravitas, this term is not a sub-
stitute for the rule of law and does not apply to lawmaking, and, in fact, is 
worked out in the course of enforcement of the rule. 

Secondly, it’s correct to compare the legal provisions with the judicial 
precedent only if we accept the latest official recognition of the sources of law 
in the domestic legal system. The mechanism of development of the classical 
judicial precedent is very specific [6, p. 181–250] having little in common 
with process of legal provision creating. 

Thirdly, the issue of legal provision giving to it force and weight of law 
source of course lies in the relationship of both theoretical developments and 
practical implementation, but denies adjudication of similar cases and the fi-
nal decision, even suspended sentence, but with the type, you can not. 

Fourthly, the name of object is not decisive for its understanding. There is 
the main assessment of elements of essence and content of the object. So, the 
name of «legal provisions» does not carry the full meaning and can be trans-
formed into the term «judicial custom», for example. 

Fifth, we believe that there are no restrictions for parts of the judicial sys-
tem, which could in its activity work out a particular legal provision. 

Sixth, regarding the legal provisions as a result of a special judicial prac-
tice, giving it the features of novelty, positivity and progress of regulation of 
public relations, is not always the case for the creation of a legal rule. This 
position is shared by some modern scholars [6, p. 92]. 

Legal provisions, as a result of concentrated jurisprudence, are able to 
compensate for a natural lag of law on the dynamics of public relations, and 
can eliminate the contradictions between «conservative» law and variability 
of social life. Ultimately, the judicious use of legal provisions ensures the 
stability of law and order, strengthening the rule of law, gives stability to the 
state’s policy. 

Conclusions. Assessing the analysis of essential characteristics of the phe-
nomenon under investigation, it can be concluded that the jurisprudence is 
based on the law enforcement of judicial experience, the result of which is the 
development of legal provisions. 

This definition is consistent with a philosophical understanding of the cat-
egory of practice, covering all the main components of the judicial practice 
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and the ability to serve as a research content, social purpose and functions 
of jurisprudence system ties in which it is located with other events of legal 
reality. 
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ÏÎÍßÒÒß ÑÓÄÎÂÎ¯ ÏÐÀÊÒÈÊÈ 

Ðåçþìå 
Â þðèäè÷í³é íàóö³ íåìàº ºäèíî¿ òî÷êè çîðó ùîäî âèçíà÷åííÿ ïîíÿòòÿ «ñóäî-

âà ïðàêòèêà», à òàêîæ ó âèçíà÷åíí³ ¿¿ ðîë³, çíà÷åííÿ òà ì³ñöÿ â ïðàâîâ³é ñèñòå-
ì³ Óêðà¿íè. Âèçíà÷åííÿ ñóäîâî¿ ïðàêòèêè ÿê âèäîâîãî ïîíÿòòÿ íå ïîâèííî ñóïå-
ðå÷èòè ñâîºìó ðîäîâîìó òà òèïîâîìó ïîíÿòòþ — þðèäè÷íà ³ ñîö³àëüíà ïðàêòèêà. 
Ñóäîâà ïðàêòèêà ÿâëÿº ñîáîþ ïåâíó ä³ÿëüí³ñòü ñóäîâèõ îðãàí³â ïî íàïðàöþâàííþ 
³ çàêð³ïëåííþ â ñâî¿õ ð³øåííÿõ ïðàâîïîëîæåíü, ÿêà çä³éñíþºòüñÿ íà ï³äñòàâ³ íà-
áóòîãî ïðàâîçàñòîñîâíîãî äîñâ³äó. 

Êëþ÷îâ³ ñëîâà: ñóäîâà ïðàêòèêà, ñóäîâà ä³ÿëüí³ñòü, ïðàâîçàñòîñîâ÷èé äîñâ³ä, 
ïðàâîïîëîæåííÿ. 
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Ðåçþìå 
Â þðèäè÷åñêîé íàóêå íåò åäèíîãî ïîäõîäà ê îïðåäåëåíèþ ïîíÿòèÿ «ñóäåáíàÿ 

ïðàêòèêà», à òàêæå â îïðåäåëåíèè åå ðîëè, çíà÷åíèÿ è ìåñòà â ïðàâîâîé ñèñòåìå 
Óêðàèíû. Îïðåäåëåíèå ñóäåáíîé ïðàêòèêè êàê âèäîâîãî ïîíÿòèÿ íå äîëæíî ïðî-
òèâîðå÷èòü ñâîåìó ðîäîâîìó è òèïîâîìó ïîíÿòèþ — þðèäè÷åñêàÿ è ñîöèàëüíàÿ 
ïðàêòèêà. Ñóäåáíàÿ ïðàêòèêà ïðåäñòàâëÿåò ñîáîé îïðåäåëåííóþ äåÿòåëüíîñòü ñó-
äåáíûõ îðãàíîâ ïî íàðàáîòêå è çàêðåïëåíèþ â ñâîèõ ðåøåíèÿõ ïðàâîïîëîæåíèé, 
îñóùåñòâëÿåìóþ íà îñíîâå ïðèîáðåòåííîãî ïðàâîïðèìåíèòåëüíîãî îïûòà. 

Êëþ÷åâûå ñëîâà: ñóäåáíàÿ ïðàêòèêà, ñóäåáíàÿ äåÿòåëüíîñòü, ïðàâîïðèìåíè-
òåëüíûé îïûò, ïðàâîïîëîæåíèå. 


