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IN CIVIL CONTRACTS’ SYSTEM

In the article the legal nature of the financial services agreement is investi-
gated. The place of the financial services agreement in civil contracts’ system
is defined.
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Problem statement. Nowadays the financial services agreements are gain-
ing the increasing popularity. First of all it is connected with the develop-
ment and complication of civil circulation, differentiation of civil obligations.
A significant amount of fundamental issues regarding these obligations didn’t
get appropriate decision in rule-making practice and lighting in theoretical
researches that is caused by lack of studied doctrinal bases of regulation of
financial services agreements. Referenced circumstances don’t allow to de-
fine appropriate place of financial services in civil law system and accurately
distinguish them from the related legal institutes. These problems don’t give
any opportunity to promote stability of development and legal regulation of
financial services.

Analysis of recent researches and publications. The issues of financial
services and their providing are widely discussed in scientific literature. In
particular, in the works of M. M. Agarkov, A. B. Altshuller, G. Berman,
N. I. Braginsky, J. Gold, V. P. Gribanov, R. David, N. V. Drozdov, F. Kann,
K. Tsvaygert, R. Tsimmermann, I. Shikhat, etc.

Paper purpose. The purpose of the scientific research is the ascertainment
of financial services agreement’s legal nature and the definition of its place
in the system of civil contracts.

Paper main body. All civil contracts establish uniform system which is
characterized by both internal unity, and differentiation of the contractual
relations that is caused by peculiarities of the concrete property relations that
is mediated by contracts.

Classification of civil contracts can be carried out by various criteria. So,
depending on the conclusion’s purposes scientists distinguish the following
groups of civil contracts: contracts about estate transferring in property, full
economic maintaining or operational management (purchase and sale, deliv-
ery, loan, exchange, donation, supplying of energy resources); contracts about
estate transferring in temporary use (property employment, rent, housing
employment, household hire, free estate using, leasing); contracts about work
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performance (contract of work and labor, independent-work contract for cap-
ital construction, contract for performance of project and prospecting works,
contract for performance of auditor works); contracts about transferring
of creative activity’s results (author’s contract, license contracts, contracts
about transferring of scientific and technical products); services contracts
(transferring, insurance, assignment, commission, storage, intermediary ser-
vices, lifelong contents, credit agreement, financial services); joint activity
contracts (foundation agreement, agreements about scientific and technical
cooperation) [1, p. 358].

Financial services agreements are included to the system of services con-
tracts. The famous civil scientist N. I. Braginskiy divided services contracts
into two groups: 1) contracts which are constructed on consumer work agree-
ment model, that is contracts are directed on work performance (for example,
consumer work agreement on capital construction, on performance of project,
research works); 2) contracts which are constructed on assignment contract
model, that is services contracts (storage, expedition and transferring) [2].

In this situation it is worth reminding that service in civil law is identified
with action, and it means that providing of any service is impossible without
commission of a certain action. On the basis of the given by N. I. Braginsky
classification of services contracts it is possible to come to a conclusion that
in the result of performance of one of them the new thing is created or its
properties change (for example, services on implementation of repair work),
and other contracts cause movement of material object (for example, services
in freight transferring) [2].

Article 901 of the Civil Code of Ukraine fixes legal definition of the ser-
vices contract, noting that under such contract one party (performer) obli-
gates to provide service which is consumed in the process of certain action or
activity commission, on the instructions of the second party (customer), and
the customer obligates to pay to the performer noted service if another isn’t
established by the contract.

It should be noted that a feature of commutative services contract follows
from its legal definition, however the parties have an opportunity to pro-
vide other conditions in the contract. The object of services contract are the
commission of certain actions by the performer (for example, granting hotel
rooms for accommodation) or commission of certain activity (hairdresser’s
services). Thus, the object is the useful effect from commission of an action
or activity by the performer who never gets form of a new thing or change
(improvement of consumer qualities) of the already existing acts.

The parties of the services contract are the customer (service recipient) and
the performer (service supplier). The last can be any subject of civil law, as
in the legislation there are no restrictions about subject’s composition of the
obligation. However the special subject’s composition of this contract can be
provided by the law or follow from service’s nature. For example, only doctors
can render medical services, only financial institutions can grant the loans.

It should be noted that the essence of financial service is shown through
the content of service in its classical understanding. M. I. Braginskiy and
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V. V. Vitryanskiy, characterizing essence of service, allocate two elements
connected among themselves — purpose to which service serves (advantage)
and means of achievement of this purpose — commission of action by that
who provides service [3, p. 209].

Regulation of issues concerning the financial services contract can be car-
ried out on the basis of norms of several branches of law. The financial services
contract is regulated by the special Law of Ukraine «About Financial Services
and State Regulation of the Markets of Financial Services». In the Civil Code
of Ukraine there are no special articles concerning the financial services con-
tract, but to the last can be applied general provisions of Chapter 63 of the
Civil Code of Ukraine, and also can be applied separate kinds of civil contracts
which are combined in the financial services contract (for example, Art. 1058
of the Civil Code of Ukraine «Contract of a bank deposit»). In particular, in
the condition of compliance to the provisions of the Law of Ukraine «About
Financial Services and State Regulation of the Markets of Financial Services»
and the Civil Code of Ukraine, separate provisions of the laws of Ukraine
regulating financial activity (for example, the Law of Ukraine «About Banks
and Bank Activity», «About Consumer Protection» and others) can be applied.
However, at such significant amount of the law precepts, which regulate a
certain sphere of the relations, it is very important to adhere to the uniform
approaches of legal regulation of the corresponding public relations.

The Law of Ukraine «About Financial Services and State Regulation of the
Markets of Financial Services» is priority. The specified law establishes the
general legal bases in the sphere of providing financial services, implementa-
tion of regulatory and supervising functions behind activities for providing
financial services. It also governs the relations arising between participants
of the markets of financial services during implementation of operations from
providing financial services.

So, according to Art. 1 of the referenced Law, financial service is the
operation with financial assets which is carried out in interests of the third
parties on their own expense or at the expense of these persons, in the cases
provided by the legislation, at the expense of financial assets attracted from
other persons for the purpose of receiving profit or preservation of real cost
of financial assets [4, Art. 1].

So, it is possible to allocate three main features of financial service: 1)
operations are carried out in favor of the third parties, thus they have in-
termediary character; 2) the object of the transaction are financial assets;
3) the operation purpose — receiving profit or preservation of real cost of a
financial asset.

That is, the key moment of legal definition of the concept «financial ser-
vice» is «financial assets». Along with it, legal definition of the concept «fi-
nancial assets» doesn’t exist, but only Para.l of Art. 1 of the referenced Law
contains the list of the objects which are relating to financial assets: money,
securities, debt obligations and rights of requirement of a debt.

Concerning definition of the concept «financial assets» — here opinions of
scientists are different. Some identify «financial asset» and «security», un-

125



ISSN 2304-1587. Bichuk OHY im. 1. I. Meunukxosa. [Ipasosnascmeo. 2014.T. 19. Bun. 4 (25)

derstand under them as «official confirmation of the right to future profits
at observance of arrangements» [5, p. 324]. Others — concerning financial
assets use the term «fictitious capital» as the capital embodied in security
papers [6, with. 9]. Economists claim that the financial asset is non-thing as-
set that represents legal requirements of this asset’s owners on obtaining the
defined monetary income in the future [7, p. 10].

In our opinion, the term «financial asset» should be defined as the category
which is connected with the movement of the objects having cost and is result
of last events that are capable to bring economic benefits in the future and are
in property and under control of economic subjects, in their existing form or
in the form of monetary and financial instruments.

We suggest to improve legal definition of the concept «financial service»,
concretizing it through the studied categories, in particular to add Art. 1
of the Law of Ukraine «About Financial Services and State Regulations of
the Markets of Financial Services of Ukraine» with the following contents:
«Financial service is a certain operation which is consumed in the course of
commission of a certain action or implementation of a certain activity which
is connected with the movement of the objects which have cost and is result
of last events that are capable to bring economic benefits in the future and
are in property and under control of economic subjects, in their existing form
or in the form of monetary and financial instruments which one party, on the
instructions of other party, for a certain payment, undertakes to provide».

According to the Law of Ukraine «About Financial Services and State Reg-
ulation of the Markets of Financial Services», service supplier of financial
services can be only legal entity or sole proprietor who has standardly certain
right for it, that is allocated with the legal status determined by the law and
carry out the activity according to the authorized documents, to the law and
in the cases established by the law — it needs special permission (license).

That is the main subject is the financial institution. According to Art. 1 of
the specified law the financial organization is the legal entity which according
to the law provides one or several financial services, and also others services
(operation) connected with providing financial services in the cases which are
directly determined by the law, and it is also brought the corresponding reg-
ister in the order, established by the law. To financial institutions pertained
banks, credit unions, pawnshops, leasing companies, confidential societies,
insurance companies, establishments accumulative provision of pensions, in-
vestment funds and companies and others legal entities which exclusive kind
of activity is granting

financial services, and in the cases which are directly determined by the
law — others services (operation) connected with providing financial services.

Concerning the customer (the consumer of service) we will notice that the
legislation doesn’t limit their circle. Therefore, any person — legal or phys-
ical which will address to a service supplier for the purpose of receiving a
certain financial service — can become it.

So, all services contracts can be considered as public contracts (Art. 633
of the Civil Code of Ukraine). However, in our opinion, such a situation is
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incorrect. For example, the loan is granted not to any natural or legal entity.
To the discretion of bank, which is granting credit, it can be refused to person
who, for example, has the outstanding credit.

The onerousness of financial service is shown in receiving profit or pres-
ervation of real cost of financial assets. Drozdova N. V. in her dissertation
research recognizes the financial services contract to enterprise transactions
[8]. It is proved by that the receiving profit is a characteristic sign of business
activity that testifies to existence of enterprise nature of implementation of
financial service which (enterprise character) is based on onerousness of such
service. However, in our opinion, such an approach is not absolutely true, as
in some cases, for example, in case of implementation of supplementary (de-
posit) operations, this service is free in its essence as the fact of attraction of
funds of persons in bank deposits (deposits) doesn’t demand from them imple-
mentation of payment in favor of bank. The payment for money storage on a
bank deposit in banking institution is received only by the client (investor) in
the form of percent. However, on the other hand, the bank receives benefit
from that the last can carry out other operations with the help of invested
funds.

In the Law «About Financial Services and State Regulation of the Markets
of Financial Services» is very important the definition of the list of services
which admit as financial (P.1 of Art. 4): 1) release of payment documents,
payment cards, traveler’s checks and/or their service, clearing, other forms
of ensuring calculations; 2) trust management of financial assets; 3) activities
for a currency exchange; 4) attraction of financial assets with the obligation
of their following return; 5) financial leasing; 6) granting means in a loan,
including on the terms of the financial credit; 7) provision of guarantees; 8)
money transferring; 9) services in the sphere of insurance in system of accu-
mulative provision of pensions; 10) professional activity on securities market,
subject to licensing; 11) factoring; 11-1) administrations of financial assets
for acquisition of goods in groups; 12) management of property for financing
of construction objects and/or implementation of operations with real estate
according to the Law of Ukraine «About Financial and Credit Mechanisms
and Management of Property at Construction of Housing and Operations with
Real Estate»; 13) operations with mortgage assets for the purpose of issue
of mortgage securities; 14) banking and other financial services which are
provided according to the Law of Ukraine «About Banks and Bank Activity».

Though the legislation contains the exhaustive list of types of financial
services, however uniform criteria of classification are absent. We suggest
financial services to subdivide behind subjects of granting on: 1) services of
banks; 2) services of insurance companies; 3) services of the credit unions;
4) services of pawnshops; 5) services of the leasing companies; 6) services of
confidential societies; 7) services of establishments of accumulative provision
of pensions; 8) services of investment funds.

In a form of legal regulation: 1) financial services which are regulated by
the general norms of civil law; 2) financial services which are regulated by
special laws (management of property for financing of construction objects
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and/or implementation of operations with real estate (The Law of Ukraine
«About Financial and Credit Mechanisms and Management of Property at
Construction of Housing and Operations with Real Estate»); 3) banking and
other financial services (the Law of Ukraine «About Banks and Bank Activi-
ty»).

Depending on types of financial assets — the financial services connected
with: 1) cash; 2) securities; 3) debt obligations; 4) rights of requirement of a
debt that aren’t carried to security papers.

Conclusions. The financial services contract has many common features
with the services contract and is its version. On the basis of the carried-out
analysis and detection of features of the financial services contract, we can
offer its following definition. The financial services contract is a contract
according to which the service supplier (financial institution or, in the cases
established by the law — other subject of managing) provides to a service
recipient (client) the financial service which is consumed in the course of com-
mission of a certain action or implementation of a certain activity and which
is connected with the movement of the objects, which have cost and is result
of last events that economic benefits are capable to bring in the future, and
are in property and under control of economic subjects, in their existing form
or in the form of monetary and financial instruments, and the service recipi-
ent (client) undertakes to pay the specified service if another isn’t established
by the contract — on the professional beginnings.
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C. C. CeaTomHIOK
«IIpaBoBuit nim Ogecu»
ByJa. Ilymkincbka, 7, Ogeca, 65074, Ykpaina

IIPABOBA IIPHPOJIA TOTOBOPY ITPO HATAHHSI ®IHAHCOBHX
MIOCJIYT TA ¥IOTO MICHE ¥ CUCTEMI IIUBLJILHO-IIPABOBHUX
IOTOBOPIB

Pesrome

¥ crarTi mociimKyeThcsA ImIpaBoBa IPUPOJAa JOTOBOPY IIPO HaAaHHA (hiHAHCOBUX IIO-
CJIyT Ta BU3HAUYAETHCS MOr0 MiCIle y CHCTEMIi ITMBiJIbHO-TIPAaBOBUX AOroBopiB. Ha ocHOBi
IIPOBEIEHOTO aHATI3y Ta BUABJIEHHSA OCOOJMBOCTEH JOTOBOPY IPO HaZaHHA (iHAHCOBUX
TIOCJIYyT IPONOHYETHCA HACTYIHe Horo BusHaueHHdA. [oroBip mpo HajzaHHA (iHAHCOBUX
IOCJIYyT — Iie IPaBOYMH, 3TiIHO 3 AKMM IOCJHyroHajaBad (¢iHaHcoBa ycTaHOBa abo y BU-
magKax, BCTAHOBJIEHUX 3aKOHOM, iHININH Cy6’€KT TOCIOJapPIOBAHHS) HANA€E IIOCIYTOOTPH-
MyBauy (KJIi€HTY) (iHAHCOBY IIOCIYTry, AKa CHOMKUBAETHCA B IIPOIlECi BUMHEHHSA IIeBHOIL
nii abo smilicHeHHs IeBHOI MiAIBHOCTI Ta sAKa IOB’si3aHa 3 PYyXOM 00’€KTiB, IO MAalOTh
BapTicTh, Ta € Pe3yIbTaTOM MUHYJIUX IOAiH, 110 3JaTHI MPUHOCUTHA ¥ MalilOyTHHOMY €KO-
HOMiYHi BUTOAM ¥ 3HAXONATHCA Yy BJIACHOCTI I Hii KOHTPOJIEM €KOHOMIiUHUX Cy0’€KTiB,
y ix HaaBHiN rpomosiit opmi uu y popmi rpomroBux i piHaHCOBUX IHCTPYMEHTIB, a II0O-
cayrooTpuMyBad (KJIi€HT) 3000B’I3yEThCA OILIATUTHU 3a3HAUYEHY IIOCJIYTy, AKIIO iHIlle He
BCTAHOBJIEHO JOTOBOPOM, Ha IpodeciiHMX 3acajax.

KarouoBi caoBa: dinaHCcOBa mmociyra, JOroBip Ipo HaJaHHA (GiHAHCOBUX IIOCIYT, CHUC-
TeMa IIMBiJIbHO-IPABOBUX JOTOBODPiB.

C. C. CBATOMIHIOK
«IIpaBoBoii mom Omecchi»
ya. Ilymkuuckas, 7, Ogecca, 65074, YKpauna

ITPABOBAS{ ITPHPOJA AOTOBOPA O ITPEJOCTABJIEHUH
®MHAHCOBBIX YCJIYT U ETO MECTO B CHUCTEME I'PAKIAHCKO-
ITPABOBBIX JOTOBOPOB

Pesrome

B craThe mccaenyeTcs mpaBoBas IPUPOJAA JOTOBOPA O MPEAOCTABIEHUN (HMHAHCOBBIX
YCJIYT U OIpeJesgeTcs ero MeCcTO B CHCTeMe I'DaKIaHCKO-IIPABOBBIX AoroBopoB. Ha oc-
HOBe TIPOBEJEHHOTO aHAIN3a U BBIABJIEHUA OCOOEHHOCTEH AOTOBOpPA O IPENOCTABJIEHUU
(mHAHCOBBIX YCJIYT IpejJyaraeTcd CJeAylolllee ero ompejeseHue. J[IoroBop o mpegocTas-
JIeHUY (PUHAHCOBBIX YCIYT — OTOTOBOP, COTJIACHO KOTOPOMY yCJyrozaTeisb ((huHAaHCOBOE
yUpesKkeHue, WU B CIydadX, YCTAHOBJIEHHBIX 3aKOHOM, MHOI CYO'BEKT X03AMCTBOBAHM)
TIPeIOCTaBIIAET YCIYTOIoaydaTesio (KJINeHTy) GUHAHCOBYIO yCIyry, KOTOpas moTpedisd-
eTCs B IIPOIECCE COBEPIIEHUA OIPEeNeJeHHOT0 AeHCTBUA NN OCYIIeCTBICHHUS ONpe/esIeH-
HOI IeATeIbHOCTH M KOTOPAasA CBA3AHA C JBUKEHUEM O00BEKTOB, MMEIOIUX CTOUMOCTH, U
SABJIAETCA PEe3yJIbTATOM IIPOILILIX COOBITUII, KOTOPHIE CIIOCOOHBI IPUHOCUTH B OYAYIIEM
9KOHOMMUYECKUE BHITOJBI, M HAXOAATCA B COOCTBEHHOCTU U IIOJ KOHTPOJIEM SKOHOMUYE-
CKUX CYO'BEKTOB, B MX CYIIleCTByIoIIeH (opme mam B ¢hopMe AeHEKHBIX U (DMHAHCOBBIX
WHCTPYMEHTOB, a yCJIYyromoydareab (KJIUEHT) 00A3yeTcs OIJIATUTh YKAa3aHHYIO YCIYTY,
ecJIi MHOe He YCTAHOBJIEHO HOTOBOPOM, Ha MPOMECCHOHAJLHBIX Hauaax.

KiroueBnie cjioBa: (puHaHCOBasi ycjayra, AOTOBOP O IPeNOCTABIeHUN (DMHAHCOBBIX
yCJYr, CHCTEMa IPAKJAHCKO-IIPABOBBIX JOTOBOPOB.
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