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OCOBEHHOCTM TIIPABOBOI'O ITOAOKEHMSI CTOPOH BMPJKEBBIX
AOI'OBOPOB

B craThe paccMOTpPEHBI OCHOBHBIE IIPOOJIEMHBIE BOIIPOCHI, KACAIOIKeCs IPaBOBO-
r'o cTaTyca YYaCTHUKOB OMPIKEBBIX JTOTOBOPOB.
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B Hacroslee BpeMsa yUYEeHBIMU-IOPUCTAMU IIPOBOIATCS KMCCJIETOBAHUSA TPAK-
NAaHCKUX IPaABOOTHOIIEHUH, KOTOPhIe YPeryJInPOBAaHbEI HOPMaMU JEeUCTBYIOIIETro
I'paxxkmamckoro xomekca. B wacTHOCTH, JOCTATOYHOE KOJIMUYECTBO HAYUYHBIX CTa-
Tel IIOCBSIIEHO AJIeaTOPHBIM (PMCKOBBIM) JOrOBOPaM, AOTOBOpaM (hHMHAHCHPO-
BaHUA IIOM YCTYOKY AeHeXHoTo TpeboBammA (haktopuur) m T. n. OmHaro mHe
YIeJeHO MOJIKHOI0O BHUMAHWUS OMPIKEBLIM HOrOBOPaM, B TOM YHKCJIE SJI€MEHTAM
IaHHOTO ITOTOBOPHOrO 00A3aTe]bCcTBA. B JaHHOI cTaThe XOTEJNOCh OBl PACCMOT-
PeTh aKTyaJIbHBbIE€ BOIIPOCHI, CBA3aHHBIE C IIPABOBBIM IIOJIOXKEHINEM YYaCTHHUKOB
IaHHOTO BHUIa IOTOBOpPA.

Ilenpro HacTOsAIEN CTAThbU SABJIAETCA OIPeNe/ieHHe COOTHOIIEHUS MEMKIY
yYaCTHUKAMU OMPYKEBBIX TOProB U JIMUIAMH, KOTOPBIE 3aKJIHUYAIOT OMPIKEeBbIE
IOTOBOPLI.

st moCTUIXEHUS IIOCTABJIEHHON IIeJiM HeOOXOOUMO PaspelluTh CJAeTYIOIIne
3aJlaum: a) PaCKPBITH 00IIleTeopeTUYeCKUe TPOOJIeMbl TPAaBOCYOHEKTHOCTH IOPHU-
IUYeCKUX JUIl; 0) OIpeaesuTh XapaKTepHbIe YePThl YUACTHUKOB OUPIKEBBIX J0-
TOBOPOB U OMPIKEBBIX TOPTOB.

B macrosiee BpeMsa B IOPUAUYECKON JINTEPATYPE HE YAeIsSeTCA SOCTATOYHO-
ro BHMMAHUA TAKOMY BHUIY aJ€aTOPHBIX JOTOBOPOB KaK OMPIKEBBIE MOrOBOPLI.
ITpu sTOM cilegyeT OTMETUTh, UTO UMEIOT MECTO OTJeJIbHbLIe Pa00ThI, B KOTOPBIX
IIPOBEeH aHaJN3 OMPIKEBON IeATeJbHOCTH, B TOM UHCJIE U 3aKJI0UeHne Ouprxe-
BBIX JOTOBOPOB. K HMM MOXHO OTHecTH pPaboThI TAKUX aBTOPOB, Kak A. I'. Bo6-
KoBa, I0. O. Moucees, B. C. Illep6una, K. [[ynopoBa, A. UypKuH.

© KaeiimenoBa C. H., 2011 23



C. H. Kneitmenosa

Obparrasich K mccaeIoBaHNI0 TPo6JieM IIPaBOBOTO CTATYyCA YUACTHUKOB OUpIKe-
BBIX JIOTOBOPOB 1 OMPKEBLIX TOPTOB, IpeKIe BCETro, CaeayeT o0paTuThCA K 001Ie-
TEOPETUUYECKUM ITOJIOKEHUAM O ITPaBOCYOHEKTHOCTH IOPUANYECKUX JIUI. [[aHHbBIH
BOIIPOC CJIEAYeT PACCMOTPETh, IOCKOJBKY AeATEeJIbHOCTh YUYACTHUKOB OHPKEBOr0
PBIHKA CBsI3aHA C 0COOEHHBIM BUOM IOPUAMUYECKOTO JIMIla — OUpiKeli.

Kax yxaswiBaer H. B. KosioBa, «IpaBOCyOBEKTHOCTh €CTh KAaTeTropusi, KO-
TOpas MPOYHO YCTAHOBUJIACH B IMIUBUJINCTUUYECKON TEOPUHU... OOBIYHO IIPABOCYOh-
€KTHOCTb IOPUINYECKOr0 JIMIA PACCMATPUBAJIACH B CBeTe OOIIEero BOIPOCA O
OpUPOJe IPUINUECKOTO JUIla KaK cy0hbeKTa mpaBa Jiubo B IIpoliecce M3yUeHUI
IPaBOBOTO ITOJIOMKEHUA OTAENbHBIX BUIOB IopuamuecKkux jautl» [1, c. 6].

ITo oG6memy mpaBmMy IIOHSTHE IPABOCYOBEKTHOCTH COCTOUT M3 IIPABOCIIO-
COOHOCTHY W IeeCIOCOOHOCTH, KOTOPhbIE€ V IOPUANUECKOTO JHUIA BOSHUKAIOT B MO-
MEHT ero perucTpanuu. B :opuIudecKoil JuTepaType paccCMaTpPUBAITCA BOIPO-
ChI, KacamoIuecs 00Iell 1 CIeNaIbHON IPABOCIOCOOHOCTH IOPUANUECKUX JINII.
OxHYM aBTOPHI IIOJATAIOT, UTO «IPABOCIOCOOHOCTH IOPHAMUYECKOTO JIMIla BceTna
HOCHUT CIIeIHAJbHBIA XapakTep, T.e. PUIUUECKOe JINIO IPABOCIOCOOHO JIKIIb
B TIpefeJsiax TOU IeJiu, MJs HOCTHKEHUS KOTOPOM OHO ycTaHOoBIeHO» [1, c. 12].
Opyrue aBTOpPhI YKA3BIBAIOT, YTO «IPABOCIOCOOHOCTh IOPUINYECKOrO JIUIIA €CTh
COBOKYIIHOCTB IIPaB M O0SI3aHHOCTEHN, KOTOPBIMHU OHO 00JIafaeT M KOTOPhIE MC-
OJIb3yeT B COOTBETCTBMHU C 3aKOHOM IIPH OCYINECTBJICHUU HPEIIPUHUMATEb-
CKOU mesaTeabHOCTH» [2, c. 36]. eTanmusupoBaTh UCCIEJOBAHNE PAa3TPAHUUCHUA
o01Iell ¥ CIeIUaJbHON IIPABOCIIOCOOHOCTH OPUIUYECKOr0 JIMIlA He SBJSEeTCS
IeJIbI0 HACTOSIIE CTaThlU, II03TOMY M OIPAHMYMBAEMCS TOJBKO OIpeIeIeHreM
HMEIINXCS B HayKe TOYEeK 3PeHUs II0 JaHHOMY Bompocy. CiieqyeT OTMETHUTh,
yro 'pamkgaHCcKuil KogeKce ¥ KPauHbI HE BBIAEIAT B KAUECTBE CAMOCTOATEIbHBIX
IIPABOBLIX KATErOpPUI IMOHATUS «O0Ieil» M «CIelUaJIbHON» IPaBOCIOCOOHOCTH.
Yacts 1 cr. 91 TK YKpauHBI ompeeasierT, UTO IOPUANUYECKOEe JIUIIO CIIOCOOHO
UMeTh TaK’e ke IPaKIaHCKHe IpaBa M 00A3aHHOCTH (IParKIaHCKYIO IIPaBO-
CIOCOOHOCTB), KaK (pU3UUECKOoe JINI0, KPOMe TeX, KOTOPbIe II0 CBOel IIPUPOIe
MOTYT IIPUHAAJIEKATh TOJbLKO UeJoBeKy [3].

B coorBercTtBumM co cr. 279 XK YKpamHbl ToBapHaA OUpIKa ABJIAETCA OCO-
OEHHBIM CYO'BEKTOM XO3AMCTBOBAHUS, KOTOPHIN IIPEIOCTABIAET YCAYTH AJA 3a-
KJIIOUEeHNsI OMPIKEBBIX CIEJIOK, BHISIBJIEHUSA CIIPOCA M IPEAJIOMKEeHUN Ha TOBAapPHI,
TOBApPHBIX IeH, U3YUaeT, YIOPILOUNBAET TOBAPOOOOPOT 1 CIIOCOOCTBYET CBA3AH-
HBIM C HUM TOPTOBBIM omepariuam [4].

W3 sroro ciemyer, uTO TOBapHAA OUPIKA SABIAETCSI «OCOOEHHBIM» IOPUIUYEC-
KUM JIMIIOM, KOTOPOE€ YIIOJTHOMOYEHO OCYIIECTBJIATH OIpeIejleHHbIEe NeiicTBu,
KOTOPBIE ¥ OIIPENEeJAT €€ KaK CIHemu(PUUeCKUil CyOBeKT XO3AMCTBOBAHMUI.
Croenmudurukra 3aKJI0OYAETCS B TOM, YTO OMPIKA SBJIAETCS OIPeNeIeHHBIM dKOHO-
MUYECKUM MEXaHU3MOM PeryjinpoBaHUA OTHOIIIeHUA MeXOy nmpogaBIaMU U II0-
KyIlaTeJaMu 00beKTOB I'PDAKIAHCKMX IIPAaB.

YyacTHUKY IIPaBOOTHOINEHU, CKJIAABIBAIOIINXCA B CUJIY OUPIKEBBIX OTO-
BOPOB, IIPU UX 3AKJIOUEHUN OCYIIECTBJSIOT IIpaBa U 00sI3aHHOCTH, KOTOPEIE CO-
CTaBJIAIOT COEePIKaHue I'PAKIAHCKOM mpaBocrnocodnocTu. Ilpu sTom HeoOxomu-
MO YKasaTh, YTO K CTOPOHAM IIPeIbSIBIAIOTCA 0cOOeHHBIe TpeGoBanus. Ilpexne
BCEro, He00XOAMMO YCTAHOBUTDL MOJEJb CYO'beKTHOM CBA3YM YUYACTHUKOB JaHHOI'O
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BHU/la IOTOBOPHBIX OTHOIeHWi. Kaxk B JII060M MHOM JOTOBOPHOM 00S3aTELCTBE
ero y4acTHHUKH O0JIaJaloT CTATyCOM <«KPeAuTOopa» M «AOJIKHUKa». B s3aBucHu-
MOCTH OT BHUJA JOTOBOPHOTO 00s5i3aTeJIbCTBA KPEAUTOP CTAHOBUTCA JubGO apeH-
JomareseM, Jub0O TPOAABIIOM, a HOJYKHUK, B CBOIO OUepelb, Jinho apeHaToOpoOM,
6o TmoKymnaTeseM u T. 1. BupskeBble JOTOBODPHI He SABISIOTCA MCKJIIOUEHUEM,
TMOCKOJIbKY TPU 3aKJIOUEHUM [OTOBOPa OJHA CTOPOHA OCYIIECTBJISAET AelCTBUS
HampaBJieHHBIe HA MPUOOPEeTeHWe MMYINEeCTBa, a Apyras CTOPOHA HAMPaBJISET
CBOM [ielicTBUsS Ha OTUyKJAeHUWe mmyIiecTBa. OZHAKO, HEIIOCPECTBEHHBIE «IIO-
KyIlaTejlb» W «IIPOJaBell» B 3aKJIIUEHWU OMPIKEBOr0o IOroOBOpPa He YYaCTBYIOT.
Kax yxaswiBator 1. B. 3oroB, B. . YcmasieHKO TTOPAMOK 3aKJIIOUEHUS OMpIKe-
BBIX [ONOBOPOB CJIENVIOINUI: «KJIMEHT (IIOKyIaTe/Jb WM IIPOAABEI]) OCYIIEeCT-
BJsIeT TIOMCK OPOKEpPCKOIl (PUPMBI; KJIMEHT 3aKJI0UYaeT JOTOBOPHI Ha OKa3aHUe
OPOKEPCKUX YCJAYT; 3aKJI0UYAEeTCs JOTOBOP IOPYUYEHUSA HA MPOJAKY-TOKYIKY
KOHKpeTHOTO ToBapa» [5, c. 68]. Vs aToro caemyer, 4uTo OUpPsKeBbIe HOTOBOPHI
3aKJIIOYAIOTCSA IIOCPECTBOM IpecTaBuTesd (PaKTUUECKUX CTOPOH JAOTOBODA.

Tlomo6HOE MOeIMpOBaHME TOTOBOPHBIX OTHOIIIEHWI OCHOBAHO HA OCOOEHHOC-
Tax OupoxeBoit ToproBau. Hacts 3 ct. 281 XK VrpawHbl ycTaHaBJIMWBaET, UTO
OMPIXEeBBIMHU TOPraMH SABJSIOTCS TOPTH, KOTOPBIE IIYOJMYHO U IJIACHO IIPOBO-
OATCS B TOPTOBBIX 3ajlaX OWMPIKM C ydyacTHeM UJeHOB OMPIKU IO TOBapam, J0-
MYyIeHHBIM K peajgnsaliuu Ha OupsKe, B IMOPSJKe, YCTAHOBIEHHOM IIPaBUJIAMU
oupsKkeBoit Toprosiau [3]. U3 maHHOTO ompemeseHUs CJAEAYeT, UTO B OMPIKEBBIX
Toprax MOMET IIPUHNMAaTh y4YaCTue TOJIBKO OI‘paHI/I‘-IeHHBH;i Kpyr JuIi, T.e. 4je-
HBI OUPIKH.

B opummueckoil tuTepaTtype K Cy0ObeKTHOMY COCTaBY OMPIKEBBIX TOPTOB OT-
HOCHAT: «CyOBEKTHI, KOTOPhIe HEIIOCPEACTBEHHO 3aKJI0Ual0T OMPIKeBbIe corialie-
HUS (YIEeHBI TOBAPHOM OMPIKU U GPOKEpPHI), TaK U JUIA, KOTOPhIe 00ecIIeunBaioT
OpraHM3aluio U MPOoBeJieHre OUPIKEBBIX TOProB (MaKJIephl, KOTOPbIe PaboTaroT
Ha Oupixe» [6, c. 254]. ITomoOHBIIT B3TIAA Ha CyOBEKTHBIM COCTAaB OMPIKEBBIX
TOPTrOB U y YUYEHBIX-9KOHOMUCTOB, KOTODbIE, PACIpe/esias MOJIHOMOUMS JIWII,
YYaCTBYIOIIIMX B 3aKJIOUEHUN OWPIKEBHIX JOTOBOPOB, O0OpallalOT BHUMAaHWE Ha
TOT (paKT, YTO OCYIIIECTBIATDL AJAaHHBIE NMeHCTBUA MOTYT JIUIDH UIEHBI OMPIKEBBIX
TOPIOB.

Takum 00pasoM, CyO'bEKTHBIM COCTAB II0 IIPOBEIEHUIO OMPIKEBBIX TOPIOB U
KDPYT JIUIL, 00JIaaf0IUX IPABOM 3aKJIIOUEHUsI OMPIKEBBIX JOTOBOPOB, ABISAIOTCS
UIeHTUYHBIMU. [esaTeIbHOCTD JINIL, JOMYIIeHHBIX K YYaCTUI0 B OUPIKEBBIX TOP-
rax, U COOTBETCTBEHHO B 3aKJIIOUEHUU OUPIKEBHIX [OOBOPOB, HEIIOCPEICTBEHHO
CBsI3aHA C OUPIKel.

W3 BBINIENBI0KEHHOT0 MOJKHO CAEJaTh BBIBOJ O TOM, MEXKAY «daKTUdec-
KMMWU» CTOPOHAMH U UWIeHaMU OUPIKU, OCYII[eCTBJISIOIMMHU CBOIO Ipodeccro-
HAJBHYIO JeATEJHHOCTb, BOSHUKAIOT OTHOIIEHWs, OCHOBaHHbIE HA IIPE/CTaBU-
TeJIbCTBE.

TlockonbKy TeMa WCCJI[OBAHUS CBf3aHA C YCTAHOBJIEHWEM COOTHOIIEHUS
IPaBOBOTO CTaTyca CY0'HEeKTHOTO cocTaBa OMPIKEeBOI TOPTOBIM U OMPIKEBOTO IO-
roBOpa, TO OCTAHOBUMCS HA XapaKTePUCTUKEe 00eUX T'PYIII.

YyacTHUKY OUPIKEBOM TOPTOBIU KJIACCUDUITUPYIOTCA CIAEAYIONTNM 00pas3oM:
«1) yuacTHUKY OUPIKEBOM TOPTOBJIM, KOTOPhIe MMEIOT IIPaBO 3aKJII0UaTh OmpIKe-
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BBIe JJOTOBODHI (UJIEHBI OMPIKY, OPOKEpHI); 2) IpeACTaBUTEJIN OUPIKU, KOTOPHIE
OPraHU3YIOT 3aKJIIOUEHNEe JOrOBOPOB M KOHTPOJHUPYIOT XOJ BeJIeHUA OUPKEBBIX
ToproB» [5, c. 78].

JIuir, ubs OeATENbHOCTH CBS3aHA C 3aKJIOUeHHeM M opopMIIeHHeM Oupxe-
BBIX [IOTOBOPOB, MOKHO KJacCHU(PUIIMPOBATH ciemyiomuMm obpasom: 1) swura,
HEeIIOCPEeACTBEHHO yYaCTBYIOIME B 3aKJIIOUeHUUN OMPIKeBOTO AoroBopa (6poke-
pwl); 2) auia, cIocoOCTBYIOIINE 3aKJIOUEHUWI0O OMPIKEBOr0 JOTroBOopa (Amjaepshl,
MaKJIEePHI).

K yuacTHumKamM OMpPIXeBBIX TOPrOB CJIEIYEeT OTHOCUTH TAKJKe JIMIL, OCYILEeCT-
BIAKIINX OPraHU3aIllMOHHYIO IeATeJbHOCTb, HAIPABJIEHHYIO Ha O(OpPMJEHIE
OMPIKEBBIX JOTOBOPOB ¥ MOHUTOPWHIA BeIeHUA OMPIKEBBIX TOPTOB.

K mamabIM Jauiam ciaenyeT OTHOCHUTDL IIPesKie BCero MakjepoB. Kak ykasbl-
BatoT A. I'. Bo6koBa, 0. O. MouceeB, «OCHOBHOM (PYHKIIMEH YKAa3aHHBIX JIUII
SABJISIETCS OPraHmu3aIusa OMPIKeBbIX TOProB COrJIACHO YCTAHOBJIEHHBIM IIPABUIAM
yTeM IIPeSOCTABJICHUS COOTBETCBYIOIIUX YCIYI CYOBbEeKTaM XO03SHCTBOBAHUS
OpW 3aKJIOUeHUU corJarienuti» [7, c. 115]. Kak BumgHOo, maHHAd KaTeropmsa
YYaCTHHUKOB OMPIKEBBIX TOPIOB 00eCIIeUMBAET HOJIKHOE IIPOBEIeHNe TOPIOB.

Maxsepsr n uHBIE JmuIa, o0eclieynBaIONIe IPOBeJeHNE OMPIKEBBIX TOPIOB,
He IPUHMMAIOT HEeIIOCPEICTBeHHOr0 YUACTHUS B 3aKJIIOYEHNN OMPIKEBOr0 SOr0OBO-
pa. Ho mmpu sTOM, OHU KaK HpeACTAaBUTEJIU TOBAPHOI OGUPIKYM HECYT OTBETCTBEH-
HOCTh 3a XOJ TOPrOB, CO3IAIOT YCJOBUSA IJA O(OPMJIEHUS OUPMKEBBIX TOTOBO-
POB. OTH mefCcTBUS MaKJepa CBUIETENbCTBYIOT He 00 a6CTPAKTHOM OTHOIIIEHUN
JaHHOM I'PYIIILI JIAIT K 3aKJIOUEHUI0 OMPIKEeBBIX JIOTOBOPOB, a O YETKO OTPEery-
JIMPOBAHHOM MeXaHM3Me NeMCTBUS KaMXJOro YYaCTHHKA OMPIKEBLIX TOPIOB B
IIpoIlecce 3aKJIIUYEHN NAaHHBIX JOTOBOPOB.

Ha ocHoBaHMM M3JI0KEHHOI'0O MOXKHO CIeJaTh BBIBOJL O TOM, YTO BCE yda-
CTHUKU OUPIKEBBIX TOPTOB TEM WJIM WHBIM O0pPa3oM CBS3AHBI C IIPOIIECCOM 3a-
KJIOUEeHNsSI OMPIKEBBIX [IOMOBOPOB, IIOCKOJIBKY OJHMM YYACTHHUKAM 3aKOHOM
IIPEIOCTABJIACTCS IIPABO 3aKJIOUATH OMPIKEBbIe AOTOBOPHI OT MMEHHU KJINEHTOB
(Ha OCHOBaHMU B3aKJIOUYEHHOrO MEXXIy HHMU IOroBOpa), a APyrue y4YacTHUKH,
B cuay mX (QYHKIIMOHAJIBHBIX 00sS3aHHOCTEN Ha OMpIKe, MOKHBI 00eCIeunBaTh
OPraHU3aAIMI0 3aKJIIUEHNS STUX TOTOBOPOB.

B sakrouenue ciegyer OTMETHTDH, UTO BOIIPOC O CTOPOHAX OHPIKEBOrO MI0-
roBOpa M yYaCTHUKAX OMPIKEBBIX TOPrOB SABJSAETCSA JOCTATOYHO AKTYaJbHBIM.
Bonpocamu, koTopble cjeAyeT CUUTATh HePCIeKTUBHBLIMH B JaHHOU cdepe
WCCJIeIOBAaHNUA, ABJSAIOTCA: a) OIpe[esieHre IMPAaBOBOTO CTaTyca OPOKEPCKUX
KOHTOD; 0) YCTAHOBUTHL IMOPAJOK B3aMMOJEMCTBUA OMPIKEBBIX IMOCPEIHUKOB C
KJINEeHTaMU.
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OCOBJINBOCTI ITPABOBOI'O IIOJOJKEHHS CTOPIH BIP;KOBHX
JOrOBOPIB

Pesrome

¥ crarri 3p0o06iIeHO BHUCHOBOK IIPO Te, IO YYACHUKM OipsKOBHX TOPTiB IIOB’s3aHi 3
IpollecoM yKJamaHHs O0ip:koBux moroBopiB. Takosk BCTaHOBJIEHO, IO YYACHUKH, KOTPi
BUKOHYIOTH CBOi (pyHKIIioHaIbHiI 000B’si3Ku Ha Oip:Ki, MOBUHHI 3a0e3meuyBaTi IOPAIOK
yKJIagaHHsa OipsKOBUX TOTOBOPIB.
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PACULIARITIES OF LEGAL POSITION OF SIDES STOCK
AGREEMENT

Summary

In the article there is conclusion about, that participants of stock auctions connect
with process of consisting stock agreement. Also there is prescribing, that partici-
pants, wich carry out all their function obligations on stock exchange, have to provide
order of conclusion stock agreement.

Key words: stock exchange, stock agreement, stock auctions, juridical persons,
paculiarities.
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