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ITPMOBPETEHME TTPABA COBCTBEHHOCTM

HA BECXO3SIMHBIE ABUSKMMBIE BEIIIM ITYTEM
SABAAAEHWMSL, ITPUCBOEHM HAXOAKM 1 HAXOAKNA
KAAAA T10 IPAJKAAHCKOMY 3AKOHOAATEABCTBY
VKPAMHBI 1 OTAEABHBIX 3APYBEJKHBIX CTPAH

CraThs MOCBAINEHA MCCIAEJOBAHHUIO OTAEJbLHBIX ACIEKTOB IIPHOOpPETeHU
IpaBa COOCTBEHHOCTH Ha 0eCXO3AMHbIE ABUKMMbIE BEIU IIyTeM 3aBJIaJfeHIsd,
IPUCBOCHUS HAXOAKM, HAXOAKY KJaJa II0 IPasKJIaHCKOMY 3aKOHOJATEIHLCTBY
Vkpaunbl, ['epmanuu, @paunuu, Uraauu, Yexuu, Hugepnaugos u Kuras.
ABTOp aHAIM3UPYET HE TOJHBKO HOPMBI JEeHCTBYIOIIEro I'PAKIAaHCKOI0 3aKO-
HOZATEJIbCTBA YKA3AHHBIX CTPAH, HO M 00paIfaeTcsi K COOTBETCTBYIOIUM II0-
JIOMKEHUSIM PUMCKOT'O YACTHOI'O IIpaBa.

KiaroueBnie ciaoBa: mpuoOpeTeHue IIpaBa COOCTBEHHOCTH, OecXO3diHasa
IBUKUMAsI Belllb, 3aBJaJileHe, HAX0AKa, KJIas.

ITocranoBKa mpoOaeMbl. AganTanusa 3aKOHOAATEILCTBA Y KPAMHBL K 3aKO0-
HOomaTenbeTBY EBpormeiickoro Coiosa ABJSeTCA IMIPUOPUTETHOM COCTaBJISIONIE
mporecca mHTerpanuu YKpawubl B EBpomeiickuii Coios 1, B CBOIO OoUuepenb,
IPUOPUTETHLIM HAIIpPaBJIeHHEM YKPAWHCKOMW BHEITHEeN MHOJUTUKKU Ha MyTH K
IeMOKPaATUYEeCKUM U3MEHEHUSIM B SKOHOMUUECKOM, ITIOJIUTUUYECKONA 1 IIPaBOBO
chepax neATEeIbHOCTH HAIIIET0 rOCYJapCTBa.

Bocemuagmaroro mapra 2004 r. 3akoHOM YKpauwmHBI Oblia yTBep:KIeHA
«O01erocyrapcTBeHHasA IporpaMMa afamnTalluyd 3aKOHOAaTelIbCTBa Y KpPauHBI
K 3aKOHOZaTeJbCcTBY EBpomeiickoro Corosa», IeJbl0 KOTOPOH ABJIAETCA IIPU-
BeJleHHEe B COOTBETCTBHME C IIpaBoBOoil cucreMmoi Empomeiickoro Corosa 3a-
KOHOB YKpauHBI M HHBIX HOPMATHBHO-IPABOBBIX aKTOB ¥YKpawHbI (acquis
communautaire) [1].

BriosiHe ecTecTBEHHO, UTO OCYII[eCTBJIeHHEe KOHKPETHBIX Mep B YKasaH-
HOM HAIpaBJIEHNUU HEBO3MOYKHO 0e3 IT0POOHOr0 M3yUYeHUs 3aKOHOIATEIbCTBA
crpaH-yuacTHUIl EBponeiickoro Coios3a, a TaK:Ke 3aKOHOJATEJIbCTBA ¥ KPDAUHbBI, B
TOM umcJie U B cdhepe BEIITHOTO IIPaBa, B KOTOPOM 0cO000e MeCTO 3aHUMAaeT TaKasd
IpaBOBasi KaTeropus, Kak Belu. Il puHaaIe;KHOCTh Belllel K 00beKTaM I'pasKIaH-
CKOTO 000poTa 00yCJIOBJIMBAET HEOOXOAMMOCTD 3aKPEIJIEHUA UX IIPaBOBOTO pe-
JKHMa, UTO, B CBOIO OUepelb, BIUAET Ha MEeXaHU3MbI IIPABOBOTO PETyJIHUPOBAHMSI.

Kak ¢ sKoHOMHUYeCKOMi, TaK U C IPABOBOM TOUKMU 3PEHUSA UCKJIIOUEHUEe BeIn
U3 IPaskJaHCKOro 000pOTa IIyTEM BBIOBITUSA HEIEJIecO00pa3HO U HeAOIYyCTHUMO,
3a UCKJIIOUEHNEM 3aKOHHBIX OCHOBAHUU AJIsI OTPAHNYEHUA TAKOTO oOparneHusa. B
TO K€ BpeMs B OT[eJIbHBIX CJIyUYasX BeIllb, BEIOBIBAS U3 IPaKIaHCKOr0 000poTa,
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moAmazaeT IIOJ KAaTeropui 0ecXOo3sSHMHBIX Belleil, IIPaBOBON PEKUM KOTOPBIX
UMeeT PAJL 0COOeHHOCTell KaK B JeHCTBYIOIIEM 3aKOHOAATEJILCTBE Y KPaWHBI,
Tak U B 3aKOHOJATEJIbCTBE OTAEJIbHBIX 3aPyOEKHBIX CTPaH.

Takum 00pasoM, UMEIOTCS TEOPeTUUEeCKNe OCHOBAHUS U MpaKTUYecKas He-
00X0AMMOCTH [IJIS PACCMOTPEHUA IPOOJIEM OTAENHHBIX CIIOCO00B IPUOOPETeHU T
TpaBa COOCTBEHHOCTHU Ha 0eCcX03AMHbIE BEIl[!, YCTAHOBJIEHHBIX KaK OTE€UeCTBEH-
HBIM, TaK U 3apy0e:KHBIM 3aKOHOAATEIHCTBOM.

Anamms ucciaemoBaHuii u myoaukammii. [Ipo6iemamMu mproOpeTeHUA IIpa-
Ba cOOCTBEHHOCTU Ha 6ecXO3AlHbIE BEIlM B PUMCKOM IIpaBe (C MO3UIIUU HUCTO-
puorpadpuu) sdanumanuck 4. Camdwuaunmo, I'. Henbypr, Y. B. HoBunkwii,
U. C. IleperepcKuii; IpOABJIEHUA PELUENIINN YKA3aHHOTO MHCTUTYTA B IPaK-
marckom mpase ucciaenoBasu M. A. ITokposckuit, E. O. XapuTtonos, A. A. Ilo-
mompuropa. Ilpo6iaemaTnka IpruodpeTeHns IpaBa COOCTBEHHOCTH 00CTOATEIbHO
ananusupoBayiack b. B. Uepenaxuusim, I0. K. ToacTeiM u ap.

OTnenbHBIE CIIOCOOBI MIPABOBOTO 3aKpeIJIeHUsA NPUOoOpeTeHus mIpaBa cob-
CTBEHHOCTH Ha 0ecxO03siiHble ABUKUMBIE BEII[U B COBPEMEHHOM YKPAWHCKOM
3aKOHOJATENLCTBE, a TAKKe 3aKOHOAATEILCTBE OTJEJIbHBIX 3apy0e:KHBIX CTPAH
paccMaTpuBaIu TaKkue aBTOphI, Kak M. A. Coacubo, O. C. fABopckas, JI. OHHeK-
nepyc, C. ¥0. Ilarun, Y. A. 3enun, K. IIBaiirepr, X. Kerniz ap. OxmHako ucc-
JeToBaHUA MIPUOOPETEeHUs IIpaBa COOCTBEHHOCTH Ha 0eCcX03aiHbIe NBUIKUMbIE
BeIU IIyTeM 3aBJaJleHusd, MPUCBOCHUA HAXOMKMU, HAXOAKU KJaja B T'DaKIaH-
CKOM 3aKOHOZATeJIbCTBEe Y KPAWHbI U OTJAEJIbHBIX 3apy0eKHBIX CTPAH MPaKTU-
YeCKU He MPOBOAUJINCE.

ITocranoBka 3amanua. llespio craThbu ABJIAETCA CPABHUTEIBHO-IIPABO-
BOe HCCJIe[JOBaHMEe HOPM PUMCKOT'O IIpaBa M COBPEMEHHOI'0 3aKOHOIATEeJIbLCTBA
VYxpauusl, I'epmanuu, @Ppaurnuu, Uranuu, Yexuun, Hunepaaugos u Kuras,
3aKPEIJIAIONINX CIEIYIONe CIIOCO0hl TPUOOpeTeHns MpaBa COOCTBEHHOCTH Ha
0ecxo03siHOe IBUIKNMOE UMYIIIECTBO: IIyTEeM 3aBJaJeHUsA, IPUCBOCHUA HAXOJ-
KU, IPUCBOEHUSA KJaja.

HN3no:xenune ocHOBHOTO mMaTepmuaJja. [lo obiemMy mpaBuUiIy, IIpuoOpeTeHue
mpaBa COOCTBEHHOCTU Ha OBUKMMbIE BEIIU OCYIIECTBJIAETCS IIePBOHAYAIbHBI-
MU U IPOU3BOAHBIMU crocobamu. Kputepruem Jisi COOTBETCTBYIOIIETO AeJIeHU
CcII0Cc000B MPUOOPETEeHN MpaBa COOCTBEHHOCTH SBJSETCS HAaJIUUYMe JTU0O OTCYT-
CTBHE COOTBETCTBYIOIIIEI'0 BOJIEM3BABJICHUS COOCTBEHHHKA, a TaKyKe HaJUUNe
IIpaBoIIpeeMcTBa.

CTOPOHHUKY KPUTEPUS BOJU K MEePBOHAUAJBHBIM CIOCO0AM OTHOCAT TaKue
CIIOCOOBI IIPHOOpPEeTeHnA, MPU KOTOPBIX IIPABO COOCTBEHHOCTUM BO3HHKAaET Ha
BeIllb BIepBbIe, 160 HEe3aBUCHUMO OT BOJIM IIPEIIIEeCTBYIOIIEr0 COOCTBEHHUKA,
COOTBETCTBEHHO K IPOW3BOMHBIM — CIOCOOBI, TPU KOTOPHIX IIPABO COOCTBEHHO-
cTu y IpuodpeTaTesss BOSHUKAET II0 BOJIe IIPEABbIAYINero coocTBeHHNKA. [pyrasa
rpyIlia YYeHBLIX-IIUBUJINCTOB B KaUeCTBE OCHOBAHUSA IJIA KJIacCU(PUKAIIUU CIIO-
co00B TIpMOOpeTeHNA IpaBa COOCTBEHHOCTU PacCMaTPUBAET TAKOU KPUTEPUN,
KaK IIPaBOIIPeeMCTBO, IIPUUUCISAA K IePBOHAYAIBHBIM CIIOCO0aM TaKue, B OCHO-
Be KOTOPBIX OTCYTCTBYET IIPaBOIIPEEMCTBO, 1, COOTBETCTBEHHO, K ITPOU3BOSHBIM
— B KOTOPBIX ITPABOIIPEEMCTBO IPUCYTCTBYET.

3HaueHue IPUBEIeHHON KiIaccupuKamuy 3aKJII0YaeTcsa B TOM, UTO B 3aBUCH-
MOCTH OT TOTO HUJIU WHOT'O cIIocoba MpuoOpeTeHusa MpaBa COOCTBEHHOCTH IIPABO-
BO€ TIOJIOJKEHUE TPUOOpeTaTe I MOYKET OIPEIeIATHC II0-PA3HOMY.

JpeBHEUIIINM MTePBOHAYAJIBHBIM CIIOCOOOM IIpPUOOpEeTeHUs ITpaBa COOCTBEH-
HOCTU fABJsAeTcA (PaKTHUUECKOe 3aBJafieHre Bellbl0, HUKOMY He IIpUHAaIJIeKa-
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mieit, 1mbO TaKoii, y KOTOPOM HUKOTAA He ObLI0 coOcTBeHHUKA (res nullius), c
TIOCJIEeAYIOUIUM IIPUCBOCHUEM U HaMePeHUEeM yAep:KaTh 3a COOOM.

E1te puMmckoMy yacTHOMY IIpaBy OBLI M3BECTEH 3aXBAaT HUUBUX 3eMeJIb (3aB-
aageHue — occupatio rei nullius) Kak oguH U3 cII0COO0B BOBHUKHOBEHUA IIpaBa
coberBerHHocTu. B 3axonax XII tabawul 6bLT chopMyaupoBaH MpuUHIUAI: “Res
nullius cedit primo occupanti” (HM4Yba Belllb — COOCTBEHHOCTb TOTO, KTO €0
TepPBBIM 3aBJIALeJ).

WcTopuueckoil mpeAnoChLIKON K occupatio rei nullius ABiAnOCh, IIPeKe
BCET0, HAJINUVe HEOCBOEHHBIX 3eMeJb, JeCOB U T.J., COOTBETCTBEHHO, COOCTBEH-
HHUKOM IIpU3HaBaJICA TOT, KTO IIEPBLIM HauaJ o0pabaTeIBaTh 9Ty 3eMJiio. K uuc-
JIy 06'b€KTOB IIpaBa COOCTBEHHOCTHU, KOTOPhIE MPUOOPETAINCH TAKUM CIIOCOO0M,
TPUHAJIEKAJIN BeIl[y, KOTOPhIe 0 3aBJIafeHNA He HaXOQUINCh HU B UYbeH Cc00-
CTBEHHOCTH.

Tak, K o0BEeKTaM OKKyHIaluu OBLIN OTHECEHBI IPEXKAEe BCEr0 IIPeIMEeTHI
OUKOM Impupons! (IITUIILI, 3BePU, PHIOBI u T.1.). CorsacHo 3akoHaM [IpeBHeEro
Puma, BcIKUii, KTO 3aXBaTUT U YObET JUKOE JKMBOTHOE Ja’Ke Ha Uy:KOU 3eMJe,
CTAHOBUTCS ero cobcTBeHHUKOM. Kak oTMeuaeT maBecTHbIN pomaHuct Y. CaH-
duaunmo, «..cpeam BO3MOKHBIX 3[1eCh CIyUYaeB OCOOEHHO Ba’KHBI, UCXOAA U3
PUMCKUX IIPeJICTaBJIeHNI, 0X0Ta U phIOHAA JOBJIA» [2, c. 165-166].

CrnenyomumMu 00beKTaMU OKKYIAIUU ABJAJNCH Bellin BparoB. Ilo obGrre-
My IIPaBUJIYy, HEJBUIKUMBIE BEI[U IIEPEeXOAMJIU B COOCTBEHHOCTH I'OCYZapCTBa
(D. 41.1, 51.1), a aBM:KMMBIe — OoOpalllajanuch B COOCTBEHHOCTD JINIA, 3aBJIAIeB-
mero umu [3, c. 171-172].

Bpomennsie Bemu (res derelicta), T.e. Belliy, OT KOTOPBIX OTKA3aJICA COO-
CTBEHHUK, TaKiKe OTHOCWJU K OO0BeKTaM OKKymanuu. OCHOBHOE IIPaBUJIO
npuobpeTeHUs IMpaBa COOCTBEHHOCTY HA TAKYIO BEIllb 3aKJIIYAJIOCh B CJIENYIO-
IeM: «IIepPBbIii, KTO MOA0MUPAJ TaKYI0 BEIOPOIIIEHHYIO BeIllb, CTAHOBUJICS ee CO0-
crBeHHUKOM» (D. 41.7.2.1) [4, c. 330].

IIpaBuna o 3aBiaagenun res derelicta N3MEHAJNNCH Ha MPOTSIKEHUU CYIIle-
ctBoBaHUA PumcKol mmnepun. Tak, B IOCTUHHMAHOBCKYIO 3IIOXY AOMUHUPOBA-
JIO MHEHMe CabMHMAHCKOI IIIKOJIbI, KOTOpas paccMaTrpuBaja ee Kak res nullius
C TOTO MOMEHTAa, KaK COOCTBEHHUK €e OCTaBWJI (B CUJIy Uero OHA IIpecTaBaja
Kak Obl M3HAUYAJIBbHBIM IIPUOOPETEHUEM 3aBJIAJIEBINETO €0 JINIA), B TO BpeMd,
Kak MPOKYJIMAHCKasd ITKOJIa CYMTAJa, YTO aKT ocTaBieHus, derelictio, — aTo
ecThb traditio in incertampersonam (mepefadya HeOIpeAeJIeHHOMY JIUIY), T. €.
OCTaBJIEHNE, COBEPIIIEHHOE C HaMepeHueM, UToObI res derelicta mpuobpes TOT
HeM3BeCTHBIN, KOTOPBIN MM 3aBJjazeeT (M KOTOPBI, B CUJIY 3TOr0, IPUOOpEI
OBl UX IO IIPOM3BOJHOMY OCHOBAHWUIO), M3 YErO CJEN0BAJIO, UYTO B OTHOIIEHUU
res mancipi COOTBETCTBYIOIee IPUOOPETEHNEe TOJHON COOCTBEHHOCTH [OJIXKHO
OyZeT OCYIIEeCTBUTHCA B CBSI3U C IOCJIEAYIOINUM IPUOOpEeTeHreM 3a JaBHOCTHIO
[2, c. 165-166].

CoBpeMeHHOe IpaskJaHCKOe 3aKOHOIATEeIBCTBO Y KpauHsl, 'epmanuu, @pan-
nuu, Uranuu, Yexun u Ipyrux 3apy0eKHBIX CTPAH IOPUIUUECKIM OCHOBAHUEM
IPU3HAHUSA IPaBa COOCTBEHHOCTU Ha 6ecX03siHbIEe ABUKUMbIE BEIIU IIPU3HAET
daxT 3aBjIaseHNA BeIlbi0, IIPABOBOM CTATyC KOTOPOI aHAJOTUUYEH CTATYCY res
nullius.

HawubGosiee pacmpocTpaHeHHBIMU CIyYaAMU 3aBJIaJeHUA SABIAIOTCA AOObIUA
TOJIE3HBIX UCKOIAeMBbIX, PHIOOJIOBCTBO U 0XO0Ta, COOP AUKOPACTYIIIUX PACTeHUMN
ur.n. [5, c. 363]. Pasymeercs, B HacTodAIee BpeMsA 3aBJIaIeHIE OCYIIECTBIISIET-
cA He CTUXWHHO, a PerjjaMeHTUPYeTCs MHOTOUYMCJIEHHBIMHU aKTaMU JIECHOTO,
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BOJHOI'0, CEJIbCKOXO03SMCTBEHHOT0, TOPHOTO U 9KOJIOTUUECKOTO 3aKOHOIATeIb-
crBa [6, c. 81].

Tem He MeHee, TPaKJaHCKUM B3aKOHOMATEJIHBCTBOM 3apyOeKHBIX CTpaH
MOAPOOHO PEeryJaupyloTcs OTAeJbHbIE caydam saBiaageHus. Tak, Hampumep,
I'pasxkpgamckuii komekc I'epmanuu (mamee — I'K T'epmanumm) [7] comepsxur
mpaBuUJa, TPeIyCMaTPUBAIOIINE BO3MOKHOCTL 3aBIANEHUSA TUKUM KHBOT-
HBIM U ITYEJUHBIM POeM, MOKHHYBIIIEM CBOI yJiel, eclii COOCTBEHHUK He Ha-
YaJI HEMeJJIEHHO IIpecjiefloBaTh IUesJ WU OTKaslajcA OT mpecaenoBaHus [8,
c. 234-236].

HeiicTByoIiee rpaskJaHCKOe 3aKOHOAATEJIbCTBO CTPAH KOHTWHEHTAJIBHOM
CHUCTeMbl TpaBa TaKyKe COMEePsKUT HOPMbBI, PerjaMeHTHUPYIOIHue OCHOBAHUI
BO3BHUKHOBEHUSA IpaBa COOCTBEHHOCTH Ha BeIllb, IIPUCBOEHMWE KOTOPOM CTAaJio
BO3MOJKHBIM M3-3a TOT'O, UTO COOCTBEHHUK OT Hee oTKasaJyics (res derelicta).
K TtakuMm Beram, B YaCTHOCTH, OTHOCSTCS OPOIIEHHBIE BEIl, Pbi0a U »KUBOT-
HbIe, TOOBIThIe paHee Ha PHIOHOM JIOBJIE I 0X0Te. MOTYT OBITH IPUCBOEHEI T'O-
aybu, ImepejeTeBINNe U3 OJHOIN roJy0ATHU B APYTYIO, PHIOLI, IIePEIJIbIBIINE U3
BOZOEMAa OJHOTO COOCTBEHHHMKA B BOJOEM APYTIOTO0 COOCTBEHHUKA, €CJIU TOJHKO
OH He TIepeMaHWJ UX MOIIeHHUYecKuM myTeM [8, c. 226].

B T0 :xe BpeMs IIpaBO COOCTBEHHOCTH He BO3SHUKAET, eCJIM IPUCBOEHNE BeIu
OBLJIO 3aIIpeIeHo 3aKOHOM MJIU eCJIU 3aXBaTOM BJaLeHUs OyaAeT HapyIlleHo Ipa-
BO IPUCBOEHUA, IpuHAAIexKaIee apyromy auity (§ 956 I'K 'epmanum).

YacTHbIe JUIA, KaK 9TO IPU3HaeT, Hanpumep, § 958 'K N'epmanuu, a Taxke
ct. 6 xauru 5 I'parkmanckoro Komexca Humepaaumos (manee — I'K Hugepsam-
IIOB), MOTYT CTaTh Cy0'beKTaMU IIPUCBOEHUSA UCKJIOUUTEJIbHO ABUKUMBIX Be-
mieii. I'ocymapcTBo KaK CyO'beKT NHPUCBOEHUS IPU3HAETCS COOCTBEHHHUKOM B
OTAEJbHBIX CHydYasagx 0ecXO3AMHBIX ABMKUMBIX Bellleil, 1 BceX 6ecXO3ANHBIX
HeIBIXKMMBIX BeIlleii, B YaCTHOCTH, 3eMJau. Tak, coraacuo cr. 24 xuuru 5 I'K
Hupnepianaos, HeIBU:KMMble UMYIIIECTBA, He MMeEIOI[/e COOCTBeHHUKA, IIPU-
HaJJIesKaT rocynapcry [5, c¢. 361-362]. AnasoruyHoe IpaBUIO 3aKPEIJIEHO B
ct. 827 I'parkmanckoro komexca Mranuu (manee — I'K Uranun) [9].

Tpasxkpamckuii Komexkc Yrpaunbl (manee — 'K Vkpawnswr) [10] Takke 3a-
KpeIjisieT IpaBuja IpuoOpeTeHUs IIpaBa COOCTBEHHOCTH Ha 0ecXo3saiHbIe
IBUKUWMBIe BeIld IIyTeM IPUCBOEHUA, B 3aBUCUMOCTH OT IIPABOBOTO PEKUMA
00beKTa BO3HUKAIOIIEro MPaBOOTHOIIIEHUS.

Cratba 335 TK YKpauHBI COIEP;KUT 3aKOHOIATEIbHOE OllpeaeieHre 0ecxo-
3AWHON Belu KaK BeIlld, KOTopasd He MMeeT COOCTBEHHUKA WJU COOCTBEHHUK
KOTOPO¥ HEeM3BeCcTeH. ¥ KPauHCKUI 3aKOHOaTe b, TAKUM 00pas3oM, YKa3bIBaeT
Ha TO, YTO HE MOJKET ObITh MPU3HAHO 0€CXO03ANHBIM MMYIIECTBO, COOCTBEHHUK
KOTOPOTO M3BECTEH, HO B 9TO BPeMs HEM3BECTHO, T'le OH HAXOMUTCA, a TaKKe
UMYIIECTBO, KOTOPBIM ITOJIB3YIOTCS UJIEHBI CeMbU COOCTBEHHUKA UJIU KOTOPBIM
YIPaBIAIOT APYTHUe JIUIA 110 IIOPYUYEHUI0 COOCTBEHHUKA.

IIyuktom 2 ct. 335 'K YKpauHbI mpegycMaTpuBaeTcs obIiee IPaBmao, Co-
IJIacHO KOTOPOMY IPaBo cOOCTBEHHOCTHU Ha 0eCX03sSHbIe IBUKMbIE BeIlll, KaK
MpaBUJIO, IPHUOOpeTaroT GusnUecKue JINUIla, 1 TOJIbKO B UCKJIIOUNTEJIbHBIX CIY-
yagX COOCTBEHHHKOM YKAB3aHHBIX BeIllell MOKeT SABJIATHCA TePPUTOpHATIbHAM
rpomaja.

ITopsAagok mpuoOpeTeHusA IIpaBa COOCTBEHHOCTU HA ABMIKMMYIO BeIllb IIyTeM
3aByagenusa peryaupyer ct. 333 'K YKpauHbI, COTJIACHO KOTOPOU JUI0, KOTO-
poe cobpaJio AroIbl, JJeKapCTBeHHbIe PacTeHUs, IIOMMAaJIo PhIOY JInbo 3aBJaje-
JIO APYToIi BeIbio B Jiecy, BOJOEME U T.II., IBJIAETCSI ee COOCTBEeHHUKOM, €CJIU
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OHO JIeICTBOBAJIO B COOTBETCTBUU C 3aKOHOM, MECTHBIM O0bIUaeM Jrb0o OOIuM
paspeliienreM COOCTBEHHIKA COOTBETCTBYIOIETO 3€MeJbHOT'0 YUacTKa.

ITpuobperenue mpaBa COOCTBEHHOCTH ITyTeM (haKTUUECKOTO 3aBJIafleHUusd J0-
myCcKaeTcs TOJbKO B TeX CaydasiX, Korga cOop sArof, BBLIOB PBHIOBI, 0XOTa HA
IWKUX 3Bepei, mo0bIiua mecKa 1 T.J. He IPOTUBOPEUUT HOPMaM OTPaceBoro 3a-
KOHOJATeJIbCTBa, HATTPUMED, 3eMeJILHOT0, JIECHOT0, BOAHOT0. Hampuwmep, B co-
OTBETCTBUH cO cT. 95 3eMesrbHOTO KojeKca YKpauHsb [11], 3emyennosnb3oBaTe b
uMeeT IIPaBo, €CJU MHOe He YCTAaHOBJIEHO 3aKOHOM, MCIOJb30BaTh B YCTAHOB-
JIEHHOM TOPAIKE JJIs COOCTBEHHBIX HY K MMeEIOIrecs Ha 3eMeJbHOM yUacTKe
obIIIepacIpocTpaieHHble MMoJe3Hble NCKOoIlaeMble, TOpd), JeCHbIEe YroAbsa, BOJ-
Hble 00'BEKTHI, a TaK)Ke APYTHe MoJIe3Hble CBOMCTBA 3€MJIN.

JlecHoi1 KomeKe YKpauHbI TO3BOJIAET IPaKIaHaM B ITOPAIKE 00IIEero UCIIoab-
30BaHU’s JIECHBIX PECYPCOB 0€3B03MEe3THO COOMPAaTh AJIA COOCTBEHHOTO IToTpeb.ie-
HUS JUKOPACTYIIe TPaBAHbIe PACTEH!A, I[BEThI, ATOJbI, OPEXH, APYTHUEe IIOLHI,
rpubbl, KpOMe CJIyuaeB, IPEIYCMOTPEHHBIX 3aKoHozaTeabcTBoM. Cratba 66
JlecHoro Komekca YkpawmHbl [12] HemocpeACTBEHHO 3aKpEIISAET IOJIOKeHUe,
YTO «TpakJaHe MMeIOT IIPaBo B Jiecax roCyAapCTBEHHON 1 KOMMYHAaJIbHOM C00-
CTBEHHOCTH, a TaKJKe C coTJiacusa COOCTBEHHUKA B JiecaX YaCTHOM COOCTBEHHOCTH
CBOOOJHO HAXOIUThCS, 0€3B03Me3JHO 1 0e3 BhIJJaul CIIeIaJIbHOTO Pa3pelIe s
cobupaTh AJA COOCTBEHHOTO MOTPEeOIeHIA TNKOPACTYII[e TPpaBAHbIe PACTeHUS,
IIBETHI, ATOAbI, OPeXH, TPUOBI U T.ZI., KPOME CJIydYaeB, MPEeIyCMOTPEHHBIX 3TUM
Komexcom u apyruMu 3aKOHOTATEIbHBIMU aKTaAMU Y KPAUHBI», IIPU dTOM MaK-
cuMaJIbHbIe HOPMBI c0Opa TaKuX O00BbEKTOB YCTAHABJIMBAIOTCSA CIIEIUAIbLHBIMU
HOPMAaMH.

BosHuKHOBeHME IpaBa COOCTBEHHOCTH JOITYCKAETCS TaKKe U B TeX CIydasax,
Korga c60op miau AoObIUua COOTBETCTBYIOIUX O0OBEKTOB IPOU3BOAUTCSA COTJIACHO
MeCTHBIM o00bIuasM. IloJ MecTHBIM OOBIUaeM cjaenyeT MOHMMATh He IIpemay-
CMOTPEHHOE 3aKOHOIATEeIbCTBOM, YCTAHOBUBIIIEECS U IITUPOKO IMPUMEHIEeMOe B
ompeieIeHHON MEeCTHOCTH IIPABUJIO MOBEICHUA.

ITo mHopmam ct. 333 'K YKpauHBI, TPaBO COOCTBEHHOCTH MOYKET TaKIKe BO3-
HUKATh C COTJIacus COOCTBEHHUKA COOTBETCTBYIOIIEI0 3eMeJIbHOI0 yUacTKa IIpu
YCJIOBUHU, UTO TAKOE PaspellieHne aBIseTcs 00IIuM, T.e. OHO IIPeJoCTaBJIeHO He-
ommpeieJieHHOMY KPYTy JIUII.

Cratbsa 336 'K VKpawmHbl ycTaHABIMBAET MIPABUJIO, COTJIACHO KOTOPOMY
JINII0, 3aBJafieBIllee NBUIKMMOM BeIbI0, OT KOTOPOII COOCTBEHHUK OTKAa3aJiCs
(cmesmaB COOTBETCTBYIOIEEe 3asBJeHNEe, JUOO COBEPINUB WHBIE NeiCTBUS, CBU-
IeTeJbCTBYIOIIE O er0 OTKAase OT IIpaBa COOCTBEHHOCTH), IPUOOpPeTaeT mpaBo
CcOOCTBEHHOCTH Ha 3Ty BeIllb C MOMEHTA 3aBJIaleHUs el0.

Or 3aBiafieHUs caeAyeT OTJIMYATEL IPUCBOECHNE YTePAHHON Belmu. PuMcKue
IOPUCTHI BBIZEJANN HAXOAKY U IPABOBOM CTATyC YTEePSAHHON Bellu, HO He paspa-
0oTaJI TPaBUJI €e ITPUCBOCHUA.

ITo mpaBoBOMY cTaTycy res derelicta OTIUYaNNCh OT YTePIHHBIX BeIle,
MMOCKOJIbKY COOCTBEHHUK, YTPATHUBIIINI BJIafleHNne Belllbio, He yTpauuBaJsl IpaBa
CcOOCTBEHHOCTH Ha Hee. BceieacTBue yKas3aHHOTO O0OCTOATENLCTBA YTEPAHHBIE
BeIY He MOTJIU ABJATHCA 00bEeKTOM IPHCBOEHUA, ITIOCKOJbKY He ABJAIUCH 1'eS
derelicta.

IeticTByI0IIee rpaskJaHCKOe IIPAaBO Ha3BaHHBIX BBIIIE CTPAH IPUAEDPIKUABA-
eTcs eIUHOTO MOAXO0Ja OTHOCUTEJNbHO MPUCBOCHUA HAUIeHHON BeIu, OJHAKO
HaIlOHAJIbHOE 3aKOHOJAaTeJILCTBO Ka’KIOW CTpaHbI o0JiamaeT oIpenesieHHOI
cuenuduroit. Tak, cmocobbl TPUOOpPETEeHUA IpaBa COOCTBEHHOCTH Ha 0ecxo-
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3dAliHbIe BeImu COJMIKAIOTCS CO cHoco0aMu NPUCBOEHUS IBUMKKUMOI Belu,
BBIIIIEAIIIEH M3 BJIAJeHUA COOCTBEHHUKA, KOTOPBIM OCTaeTCA HEM3BECTHBHIM B
MOMEHT ee OOHApPy’KeHUA APYTUM JIUIOM, TO €CTh IIPUCBOEHUA CIPATAHHON
BeIu (KJIaza) WJIu OCTaBJIEHHOM Belnu (HaxonKm). IIocKONbKY mpeaogaraeT-
csA BOBMOYKHOCTH O0HApPYy’KeHUA COOCTBEHHUKA, IIPABO COOCTBEHHOCTH HOBOTO
COOCTBEHHUMKA NIPU3HAETCSA JUIIb II0 MCTEUEHUU OIPEeJeHHOTO BPEMEHU! U
IPU COBEPIIEHUUN OIIpelesIeHHBIX NelCTBUil, HAIIpUMep, MyOJUUYHOTO OII0Be-
meHusa — B npase ['epmanuu, Yexuu, Uranuu u Tt.1. [5, c. 363—-364]. Taxk,
Hanpumep, 'K Urtanuu B cT. 928 06A3yeT Mdpa MyHUITUIIAJIUTETA, HA TEPPU-
TOPUU KOTOPOTO Oblja HalijleHa Belllb, IyOJMKOBATh 00'bABJIEHIE O HAXOAKe B
COOTBETCTBYIOIIIEM PEECTPE B ABYX IIOCJIELOBATEIHLHBIX BOCKPECHBIX BBITYCKaX
B TeUeHUE TPEeX AHEN.

IIpaBusna o maxomxke B I'K T'epmanum chopMyJIUpOBaHBI TPASUIMOHHO.
ITaparpad 965 o0a3bIBaeT HAIIEAIIETO HOTEPAHHYIO BEIlb BO3BPATUTHL €€ CO0-
CTBEHHUKY WJIU JPYTOMY JIUIY, YIPABOMOUYEHHOMY HA IMOJyUYeHNe BeIlly, a eCJIn
MocJeHUI Hen3BeCTeH, 3asiBUTh B KOMIIETEHTHOE yUperKJeHue o0 Haxoake. Eciu
CTOMMOCTH BEIIU COCTAaBJIAET OoJiee NECATU €BPO, 3asBJIeHNEe He TpedyeTcs.

CropomopTAIuecs BeIU WU BeIU, KOTOPhIe JJIA CBOETO XPAHEHUS Tpe-
OyIOT HecOpadMepHBIX PACXOI0B, IIPOJAIOTCA C MYyOJUUYHBIX TOPTOB HAIIIEIIIAM
ux jguioM. [Ipu XpaHeHUM Belly HaIIeAINi OTBeYaeT TOJbKO 3a IPUUYNHEHNE
BpeJa o IPUYMHE YMBICJIA MJIN I'Py0oi HeocToposKHOCTHU. Hamo oTMeTUTh, UTO
aHaJIOTUUHBIe IpaBuia comep:kut ct. 337 'K YKpauHsbl.

Ilo ncreueHUM IIECTU MECSIEB C MOMEHTa YBEIOMJIEHUS COOTBETCTBYIOIIE-
0 OpTraHa O HaXOJKe HaIle[IIWi IIProOpeTaeT Ha Hee IPABO COOCTBEHHOCTHU.
WckiroueHnre COCTABISIOT CIydyan, KOrJa B IpejieaX YKasaHHOrO Iepuoja Ha-
HIeIIeMy CTaHeT U3BEeCTHO JIUII0, MMeIoIllee IIPaBo Ha HAXOOKY.

B cayuae, ecam CTOMMOCTE BEIIW COCTABJSAET MEHEe NeCATU eBPO— TeUeHUe
CpPOKa HaUMHAETCSA C MOMeHTa OOHapysKeHnd HaxXoaKku. Eciiu HaIlle IR yTauT
HaXOAKY B CJIyuae 3aIlpoca, OH He IpuoOpeTaeT mpaBO COGCTBEHHOCTH Ha Hee
(§ 973 TK TI'epmauum). Eciu HaIe ImInii BeIb OTKAMKETCI OT ee IPUoOpeTeHn s
— IpaBoO COOCTBEHHOCTH Ha HAXOAKYy IpuoOpeTeT OOIMHA, HA TEPPUTOPUU KO-
TOPOIi Belb ObLiIa HalgeHa.

JIumo, moTepABIlee BeIlllb, WMeEET IIPABO HOTPeOOBATH €e OT HAINeAINero
WJIV OT OOIIMHBI, COTJIACHO 00s13aTeJIhCTBAM O HEOCHOBATEJIHLHOM OOOTaIeHNMN,
TaK’Ke IIOCJIe MCTeUEeHUs IIIeCTUMeCAUYHOro cpoka. Takoe TpeboBaHUe IIpeKpa-
maeTcd IO MCTEUEHUU TPeX JIeT ¢ MOMEHTa IIepexojia mpaBa COOCTBEHHOCTHU K
HallleAIIIeMy U1 OOIIUHEe.

CroenuaJjbHbIe paBUJa YCTAHOBJIECHBI B OTHOIIEHUU Beleli, HAlileHHBIX B
cIIy:Xe0HOM IOMEIeHUY WJIN B OOIIEeCTBEHHOM TpaHcIopTe. Taxkme Beru Iie-
penaiTcs CAYKAIUM 9THUX YUPEKIeHUI, BO3HATPaKAeHe BBLILJIAUYNBAETCSA B
MEHBIIIEM pasMepe, IPUUYEM CJIYKAI[Uil WJIN BOAUTENH TPAHCIIOPTA HE MMEET
mpaBa Ha Takoe BodHarpaskaenue (§ 978 'K 'epmanum), a BRIpyUYKa OT IPOJANKY
Bell, B cJyuyae HeOOHAPY:KeHUA JIUIla, ee IMOTePSABIIero, mocrymaer B dene-
pasbHYyIO KasHy aubo obomuny (§ 980, 981 I'K I'epmanum).

dpaHIy3ckuil rpakganckuii Kogekc (gamee — 'K ®@pannun) [13] He comep-
SKUT IPSIMOM HOPMBI O BO3MOKHOCTHY IPUCBOCHUS YTePAHHON ABUKMMOM BEIIH.
dpaHIy3CcKuil 3aKOHOJATeJ b B CT. 713 mpAMO 3aKpeIiseT, 4YTo 6ecxo3siiHoe
UMYIIIECTBO IPUHAJIEKUT KOMMYHE, Ha TePPUTOPUU KOTOPOH OHO HAXOIUTCA.
IIpaBo coOCTBEHHOCTH Ha TaKOe MMYIIECTBO MOJKET IIePEerTH K ToCyapCTBY B
CHJIy 3aKOHA, eCJIi KOMMYHAa OTKa’KeTCs Peain30BaTh CBOU IIpaBa.
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B Uranuu HatiteHHada ABUIKMMAs Bellb JU0O ee CTOMMOCTD (B caydae, ecyiu
00CTOATENILCTBA BBIHYAUIN €€ PeaJn30BaTh) MOKET ObIThH IPHCBOEHA HaIIlesn-
UM ee JIUIOM, HO JIUIIh B CJayUae, eCJaU uepes I'oj IMocje OnyO0JuKOBaHUA CBe-
IeHWU 0 HaliJleHHOI Beliu He 00bABUIICA ee coocTBeHHUK (cT. 929 'K Uranun).

Wutepeced B 9TOM OTHOIIIEHUN TOAXO/ YEIIICKOT0 3aK0OHOIaTEeJSI — B TOM CJIY-
yae, KoTaa ObLIM HAWAeHbI JeHbI'M, MYHUIIUIIAJTUTET UJIU UHOE JUI0, KOTOPOMY
ObljIa OPYUYeHa Bellb (IeHbI'W), MOTYT MMM TOJbKO IIOJIb30BATLCS, a He IIPU-
cBouTh. TaKoe ke IMPaBUJIO yCTAHABIMBAETCA U IJIA BRIPYUYKM 34 IMIPOJAHHYIO
BeIllb. IIpaBo COOCTBEHHOCTH HAa AEHBI'M JUOO BBHIPYUYKY MEPEXOAUT K yKasaH-
HBIM CYO'beKTaM II0 UCTEeUeHUU TPeX JIeT CO AHS O0HAPY:KeHUs HaliIeHHOH Belu
(ct. 1060 I'pasknanckoro Kogekca Yemickoit Pecnyonuku (manee — I'K Yexun))
[14].

B oTHOIIeHUM yTepAHHBIX BeIlell YeIICKUil 3aKOHOIAaTeJlb 3aKpeIljserT
IPe3yMIIIIUI0 IpaBa COOCTBEHHOCTY MYHUIIUIIAJIUTETa, HA TePPUTOPUU KOTO-
poro Onlia HalieHa BeIllb, JM00 MHOTO JINIa, KOTOPOMY ObljIa ITOpyUYeHa Belllb.
Tak, cormacuo § 1052 I'K Yexuwu, ecau cOOCTBEHHUK HANIEHHON Belu He
W3BEeCTeH, HAIeAINuii 00g3aH MepemaTh ee KOMIIETEHTHOMY TI'OCYAapCTBEH-
HOMY opraHy. Belllb mepexoAuT B COOCTBEHHOCTh YKa3aHHBIX OPTaHOB, €CJIU
COOCTBEHHUK He 3asIBUJI O ee yTepe 0 UCTeUeHU! TPeX JIeT C MOMEHTa 00bsaB-
JIeHUS 0 HaXOOKe.

TpakmancKMe KOMEeKChl M3Yy4YaeMbIX CTPAH 3aKPEIIA0T eJNHOe IIPaBUJIO:
B cayuyae oOHapysKeHHUs COOCTBEHHMKA HAWJEeHHOII BeIu, HaIleAIInii BIIpaBe
TpeboBaTh OT Hero BosHarpaskaenus. K npumepy, B cuiny § 971 I'K l'epmanuu
HAIIeIIINHN Belllb MOKeT TpeboBaTh Bo3HATPaKAEHNE 3a HAXOAKY OT JIUIla, 00-
JIafaloIero IpaBoM Ha IIOJyueHHe Belllu. Pasmep BO3HATPAKAEHUS 3aBUCUT
OT IIeHBI BeII[ M COCTABJIAET IIPU IeHe BeIlr M0 MATUCOT eBpo —5% , a CBLIIIe
210l cyMMBbI — 3% , BOBHArpasKIeHNe 38 HAXOIKY KUBOTHBIX — 3% OT UX II€HBI,
a TakKe BO3MEIeHUsS HeoOXOAUMBIX PACXOIOB HA XpaHeHWe U IOoIepiKaHue
BeIllM B HaJJIeKaIleM COCTOAHUY, Ha 00HapysKeHIe IOTePABIIIEro ee JUIa.

T'K Yexuu B § 1056 ycranaBiuBaeT o0s3aTeIbHOE BO3HATPAKICHME HAIIIE-
IeMy yTepsaHHYIO Belllb B padMepe IecsaToi YacTu CTOMMOCTHY BeIllH, a B cJIydae,
ecJIii TMOoTepAHHAasA BeIllb UMeeT 3HaueHUe TOJbKO AJIA TOTO, KTO ee IIOTeps, —
HaIIeAIIeMy TojiaraeTcsA BO3HATpaKIeHMe 3a HaXOJKY B COOTBETCTBUU C HOP-
MaM¥ IPUIAYAS.

T'K Uranuu B cr. 930 ycraHaBiamBaeT cJeAyioIllee IIPABUJIO0 BO3HATpasKie-
HUSA: COOCTBEHHUK HoJKeH samiaatuTh 10% oT cyMMBI MM CTOMMOCTB BEIIH,
OJHAKO ecJIM IleHa IIpeBhIlaeT 5,16 eBpo, BosHarpaxkgenue cocrasiaser 20% .
Ecuu Betb He UMeeT KOMMePUYeCKOoii IeHHOCTH, BO3HATPaKAeHYe OIIPeeIsaeTCs
CyZlbel B COOTBETCTBUU C PA3yMHOU OITEHKOM.

B Vkpaumne mpaBmiia 3aBjafleHUS YTEPAHHON IBUKUMOII BeIbI0 COZEp-
skarcd B cT.cT. 337-339 'K Ykpaunsl. Tak, B coorBercTBuu Cc 4. 1 cT. 337 'K
YKpawmubl, JIUIT0, KOTOPOE 3aBJIAIEJI0 JBUIKUMOU BEITHI0, OT KOTOPOI OTKAa3aJCcs
COOCTBEHHUK, ITPUOOpPETAeT IIPaBoO COOCTBEHHOCTH HAa ATy BeIllb C MOMEHTa 3aB-
JIaleHus efo.

s mpuobpereHusa mpaBa cCOOCTBEHHOCTY Ha HANIEHHYIO NBUIKUMYIO BeIllb
He0o0XOAUM He TOJbLKO (PaKT ee o0HAPYKeHUs, HO U (paKTUUECKOoe 3aBaaeHue.

JIuio, KOoTOpOEe HAIIO 0ECXO3ANHYIO IBUIKUMYIO BeIllb, 00A3aHO COOOIIUTH
0 Haxoake (KakK IIPaBUJIO, TMOJUIIMY UJIW OPTraHy MECTHOTO CaMOYIIPaBJICHU),
a TaKsKe BO3BPATUTL HAWJEHHYIO Belllb COOCTBEHHUKY JIMOO TUTYJIbHOMY BJia-
eJIbILY.
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Jlumo, HateIiee yTepAHHYIO Belllb, IPUoOpeTaeT IpaBo COOCTBEHHOCTH HA
Hee II0 WCTeUeHUu 6 MecsAleB C MOMEHTA IIoJaul 3asdBJEHUA O HaXOOKe TpHU
yCJIOBUM, UTO He OyAeT yCTaHOBJIEH COOCTBEHHUK, JUOO MHOE JUI0, KOTOPOe
nMeeT IpaBo TpeOOBaHUSA BO3BpaTa YTEPAHHOM Bellu, JU00 COOCTBEHHUK WU
TUTYJIbHBIN BJIAJeJIel] He 3adBUJIN O CBOEM IIpaBe Ha BO3BPAT yTEPAHHOMN BeIIH.

WNuTepecHo ormetuth, uto 'K YKpamHbl B HEKOTOPHIX CiIydadx 0oJiee II0O-
IPOOHO Peryampyer oCOOEHHOCTH MPHUOOpeTeHus TPAHCIIOPTHBIX CPEICTB, Yero
He OTMeUeHO B 3apy0eKHOM 3aKoHoAaTeJabcTBe. Tak, HAIPUMED, B CIEIHAaIb-
HOM TIOPSAAKE BO3HUKAET IPaBO COOCTBEHHOCTU HA HalileHHBIE TPAHCIIOPTHBIE
cpeicTBa, KOTOPHIE, II0 00IIeMy IIPaBUIIY, IIePeJaloTcs Ha XpaHeHne MOoJUIUT,
0 ueM JejaeTcs o0bsABJCHNE B IIEUATHBIX CPEACTBAX MAacCOBOM MH(MOPMAIINH.
U B TOM ciryuae, ecsiu B TeueHUue 6 MeCcAIeB CO JHS OMyOJNKOBAHUA YKA3aHHOTO
00bABJIEHUSA COOCTBEHHUK WJIW WHOE JINI0, MMeIoIlee IpaBo TpeboBaTh ero BO3-
BpaTa, He OyAyT OOHAPYKEHBI JIN0O He 3asdBAT O CBOUX IIPaBax Ha TPAHCIIOPTHOE
CPeJCTBO, MOJUITNA UMeeT IIPaBO MPOJATh €ro, a CYMMY BBIPDYUYKHW BHECTU Ha
CIeIMAJIbHBIN cueT B OaHKe.

B Teuenme Tpex JieT COOCTBEHHHUK HAMWIeHHOT'O TPAHCIOPTHOTO CpeACTBa
UMeeT TpPaBO TPeOOBaHUS CYMMBI, BBIDYUEHHOII OT MpOJaKu ero Beiu. Ilo
WCTeUEeHNY YKAa3aHHOTO CPOKA BBIPYYEHHAS OT IPOJAKKM CyMMa IePeXOAUT B
COOCTBEHHOCTH TePPUTOPUATIBHOI TPOMAaIbl, HA TEPPUTOPUU KOTOPOH OBIIO HAll-
JIIeHO TPAHCIIOPTHOE CPEACTBO.

Crarbs 339 'K VKpawmHBI COOEPIKUT MPABUJIO, COTJIACHO KOTOPOMY B CJIY-
yae, ecJu COOCTBEHHUK YTePAHHOUN Belu ObLI HalifleH 1 3asBUJ TpeboBaHUe O
ee BO3BparTe, JIUIIO, HAIIeAIlee Belllb, UMeeT IPpaBo TPe6oBaTh OT COOCTBEHHUKA
KOMIIEHCAITNY PACXOI0B II0 COEeP;KAaHUIO BEIllN, a TaK:Ke TPeOOBaTh BOZHATPAK-
nenue (1o 20% OT CTOMMOCTH BEIIH).

B oTmenbHBIX caydasX IIPaBO COOCTBEHHOCTU HA HAWJEHHYIO BeIllb Iepexo-
OIUT K TEePPUTOPUAILHON rpoMaje, HAIPUMEpP, 10 MUCbMEHHOMY 3asBJIEHUIO
JIUIIA, KOTOPOEe HAIILJIO YTePSAHHYIO Belllb.

ITox xkmamom (thesaurus) puMCKUe IOPUCTHI MTOHWUMAJYN IeHHOE IBUKNMOE
UMYIIIECTBO, KOTOPO€ TaK JOJr0o OBLIO CKPBITO, UTO IIOCJE €ro OOHApPYy:KeHUs
YCTaHOBUTH COOCTBEHHMKA HEBO3MOJKHO. I109TOMY OCHOBaHUWE IIPUOOPETeHUS
KJIala CBSA3AaHO B OOJIBITIEH CTEIIeHN ¢ HeBO3MOKHOCTHIO PA3bICKATh COOCTBEHHU-
Ka, HeXKeJI1 C ero HecyIecTBOBaHUEM, II0TOMY YTO T€OPEeTUYEeCKU COOCTBEHHU-
KOM JOJIKeH ObLJI ObI ObITh B KOHEUHOM CUeTe HeKUi HacJaeIHUK JINIlA, COKPBIB-
II1eTO B IPEBHOCTH ATOT KJIAJ.

IIpuoGpereHue mpaBa cOOCTBEHHOCTH HA KJIaJ HAIIPSAMYIO 3aBUCEJIO OT CIIO-
coba obHapy KeH!sA KJIaaa.

ITo mepBOHAYaANBLHBIM BO33PEHUAM, KJIAA PacCMaTPUBAJICA KaK 3JeMEeHT
MMOBEPXHOCTU 3€MeJIbHOI'0 yYacTKa, U II0dTOMY K HEeMYy IMPUMEHSJICA MPUHITUAI
superficies solo cedit, mocaemoBaTesbHOE MPUMEHEHUE KOTOPOTO IIPUBOIUT C
Hen36eKHOCTHIO K BEIBOZY, UTO KJIaa IPUHAIJIEKAT TOJIbKO COOCTBEHHUKY 3€M-
au (D. 41. 2. 3. 3) [15, c. 258]. Ognako, npu umneparope Anpuaue (II B. H. 3.)
KJIaZ CTAJ TPAKTOBATHCSI KAaK CAMOCTOATENBHBIM CIIOCO0 YCTAaHOBJIEHUS IIpaBa
cobcTBeHHOCTH. [IpU aTOM AeiicTBOBa M caeAyIoIe IpaBua. Hameamii Kiaaz
(inventor thesauri) coxpaHaJ KJan IJa ce0s MOJIHOCTBIO, eCJid O0OHAPYKUBAJ
ero Ha cCOOCTBEHHOII 3eMJjie MM Ha CBAIIEHHOM yuyacTKe. Ec/iu OH HaXOAUJI ero
cayYaiHO Ha UyKOU 3eMJe (HAaIpuMep, apeHIaTop IMPU KYJbTUBAIIUY 3€MJIN),
TO MMOJIyYaJl IMOJOBUHY KaK Harpamy s3a TO, YTO BEPHYJI OOIIECTBY yTPaueHHBIE
COKPOBHUIIA; BTOPYIO MOJIOBUHY II0JyYaJ COOCTBEHHUK 3€MJIU.
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Ecnu knan Halizes Ha IyOJIMYHOM MecTe (HAllpuMep, OH OB 3aKOIaH PAIOM
¢ IyOGJIMYHOM JOPOTOii), HAIIeAINI KA AeJUI ero ¢ (PUcKoM (IMIIepaToOpPCKOii
Kas3Holi), MPUUEeM ecJId OH He coolIa 0 HaXoAKe (PUCKY, TO YTPauuBaJ IIPaBo
Ha CBOIO IOJII0 M 00s13aH OBLI OTAATH BeCh KJiaJ rocymapcTsy [15, c. 258].

HamepeHHO OTKPBITHII KJIad, B TaliHe OT COOCTBEHHUKA, [eJINKOM IIpUHAIJIe-
JKUT COOCTBEHHUKY MMYIIECTBA UJIU 3eMJIN. B HEITPUKOCHOBEHHOM (CBAIIEHHOM
uan norpebaJbHOM) MeCTe MCKATh KJaJ 3aIlpelleHo, HO CAyJallHO HaIleqIInii
KJIaJi CTAaHOBUTCA ero cobcTBeHHUKOM [3, c. 172].

U ecoiu puMIsHEe OTHOCUIN K KJIAAy, KaK IPaBUJIO, TOJIHBKO MOHETBI, TO B CO-
BPEeMEeHHO! UBUJINCTUKE 0] KJIAA0M IIOHUMAIOT IeHbI'M, BAJTIOTHLIE IIEHHOCTHU
U APYyTUe Belllu, KOTOPhIe UMEIOT 0CO0YIO IIeHHOCTh. [[JIs MpaBoBOil KaTeropuu
«KJaI» TaKiKe BaKHBIM YCJIOBUEM SABJIAETCSA TO, UTO BEIU, IIPEICTABIIAIOIINIE
0co0yI0 IEHHOCTh, HOJI’KHBI OBITH CKPBITHI (B CTEHE, 3eMJie W T.X.), T.e. €CJU
TaKue Belr HaXOAATCSA, UTO Ha3bIBaeTCsd, HAa BUAY, KJIAAOM OHU IIPU3HABATHCS
HE MOTYT.

B coorBerctBuu co cr.ct. 5, 13 Kuuru 5 'K HuzgepiaangoB, KiIagoMm IIpu-
3HaeTcsA TaKas IeHHas Belllb, KOTopas ocTaBajiach CKPBITON HACTOJIBKO HOJITO,
YTO BCJIEACTBIE 9TOT0 COOCTBEHHUK BeIM He MOKeT ObITh YCTAHOBJIEH, OJHAKO
Iajke IPU TAaKOM OITpeJesIeHN N KJaaa AJsl IpruodpeTeHus mpaBa COOCTBEHHOCTHU
Ha Hero HeoO0XOAUMO 3aSBUTH O €r0 OOHAPYKEHUU B MOPAAKE, YCTAHOBJIEHHOM
3aKOHOM, U COOJITOCTH MHBIEe TpedyeMble (popMaabHOCTH [5, ¢c. 363-364].

B § 984 IT'K T'epmanum Tak:ke comepiKarcs IpaBuUja O IPUOOPeTeHnn IpaBa
coOCTBEHHOCTH Ha KJana. Tak, KiagoM IIPU3HAETCS Belllb, CKPLITAd TaK HOJITO,
YTO YCTAHOBUTH COOCTBEHHUKA CTAJI0O HEBO3MOKHO. [IpaBo cOOCTBEHHOCTU Ha
KJIaJ] IpuoOpeTaoT B PABHBIX AOJSX JIUITO, HAIleAlllee Belllb, U COOCTBEHHUK
UMYIIEeCTBa, B KOTOPOM ObLI COKPBIT KJIaJ.

UranbaHcKuii TpaskTaHCKUHA KoJeKce, B cT. 932, onmpenesser Kiaag Kak IeH-
HYIO Belllb, HA KOTOPYIO HUKTO He MOJYKEeT JOKAas3aTb CBOUX IIPaB, CIIPSATAHHYIO
niu 3akonanuyio. OHa IPUHAAJIEKUT COOCTBEHHUKY HEBUIKUMOTO NMYIIleCTBa
(3maHuUsa MM yuyacTKa), TJe 9Ta Belllb Oblia HalimeHa. Ecim Kjan HaliieH Ha
YyIKOM YUYacTKe, OTKPBIT caydaiiHo (0e3 mpeaBapUTENbHBIX JTOTOBOPEHHOCTE
MeXKIy COOCTBEHHUKOM W JIMIIOM, KOTOPOE ero OTKPbhIJIO), TO CTOMMOCTE KJiajaa
IeJINTCSA MIOPOBHY MeXKIYy HAITeqIITNM KJIaJ M COOCTBEHHUKOM COOTBETCTBYIOIIe
HeaBMKUMOCTH [8, c. 242—-243].

AmnajornuHoe IpaBuUJIO IPUMEHAETCA, €CJIU KJad ObLI 00HAPYIKEH B UYIKOM
IBUKKUMOIT Bemu. B ToM cayuae, ecau KJal IpeAcTaBiasaeT co00ii 00BEKT UCTO-
PHUUECKOro, MaJe0HTOJIOINYeCKOr0, Xy I0KeCTBEHHOTO NHTePeca, Co0II0 at0TCs
TOJIOXKEHUS CHeINaJbHbIX 3aKOHOB.

Tpakpganckuii Komekc @panmuu B cT. (16 ompemenser Kjan KakK JO0YIO
COPATAHHYIO J100 3aPBITYIO Belllb, Ha KOTOPYIO HUKTO He MOJKeT J0Kas3aTh CBOe
IpaBO COOCTBEHHOCTH U KOTOpas O0HAPYsKeHa COBepIIIeHHO cayuaiino. [IpaBuia
IPUCBOEHUA KJaaa, corsacHo HopmaMm 'K @paHIiuu, He OTIUYAIOTCS OT TPaBUII
TOCYyZapcTB — coceliell, IIpaBO COOCTBEHHOCTH HA KJaJ IIPUHAIIEeKUT COOCTBEH-
HUKY 3eMeJILHOT'0 yYacTKa, Ha KOTOPOM OH OOHAPYKeH, ecJau KJajJ HalileH Ha
YyIKOM YyUacTKe — ITOJIOBUHA KJIaga IPUHALIEKNUT TOMY, KTO eTo Hallesa, a Apy-
rasi IIOJIOBUHA — COOCTBEHHUKY y4acCTKa.

I'pamkmaHckoil Komekc Uexuu CONEPIKUT HOPMBI O HAXOAKE CKPBITON BEIU
B § 1063-1065. Tak, § 1063 'K Uexuu ompezmeasieT Kjajg Kak Belllb, KOTOpas
3apbITa, 3aMypPOBaHA UM CKPBITA APYTUM coco6oM. B ciyuae oTKPBITHSA Kaamga
10 AHAJOTUU IIPUMEHSIIOTCA HOPMBI 0 IIPHOOpEeTeHN ! IIpaBa COGCTBEHHOCTH IPU
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HaxXoAKe MOTePAHHOM BeIlllu, ONHAKO HAIeAIIIeMy He II0JIOYKEeHO Bo3Harpaskie-
HIe 32 HaXOAKY, €CJIM COOCTBEHHUK 3HAJI O IIOTEPAHHOI BEIIN.

B UYexmum, Kak IPaBuUO, KJAJA IePeXOIUT B COOCTBEHHOCTH TOCYAAapCTBa,
Kpasd Ju60 MyHUIIAITAJUTETA HA OCHOBAHUU CIIEIMAJbHBIX HOPMATHBHO-IIPa-
BOBBIX aKTOB, OJTHAKO €CJIU IIPEIMET He IIPeCTaBaAAeT 0c000ii KyIbTYPHOI, ap-
X€0JIOTUYECKOM J11nb0 MHOM IIeHHOCTH, B TAKOM CJIyuae HAIIeIIINHA KJaal JeJIHUT
IIOPOBHY CTOMMOCTD KJIaJa C COOCTBEHHUKOM 3€MeJLHOTO YUacTKa 10 BBAUMHOM
IOTOBOPEHHOCTH. B ciyuae, ecu JIAIO OBLIO IPUBJIEUEHO JJIA IIOUCKA U 00HA-
Py:XeHUsd, IMOCJAeJHEMY II0JIaraeTcsa BO3HATPAKeHYE 32 IOUCKY, IIPU YCJIOBUH,
YTO 5TO OBIIO OTOBOPEHO.

3akoHomarenbcTBo KHP ompenenseT Kiajg KaK TaliHUK, COOCTBEHHUK KOTO-
poro mHeusBecTeH. OH mOCTyImaeT B COOCTBEHHOCTH rocymapcTBa. Opranusaus,
KOTOpPO# OBLJIO CJaHO OOHAPY:KeHHOoe, 00s3aHa BBIPA3UTh 0JIATOapPHOCTDH CIaB-
el oOHapysKeHHOe OPraHuM3aIluy WU JIUIY JU00 MaTepUaJbHO MOOIIPUTH
ux. Halimennasa moTepsHHAas Bellb, OpPoAAUYNe *KUBOTHBIE UMW IOTEPABIITNECS
IOMAIITHUE KUBOTHBIE MOJI?KHBI OBITH BO3BPAIIleHbl COOCTBEHHUKY; PACXOIbI,
TIOHECEHHBIE B ATOM CBA3U, BO3MEIAIOTCA IIOTEPABIIUM JguioM [16].

T'K YCCP 1963 r. peryiupoBaJ OTHOIIEHUA, CBI3aHHBIE C BOBHUKHOBEHUEM
mmpaBa COOCTBEHHOCTH IIyTeM IIPUCBOEHUS HAXOAKU, IPAKTUUYECKU aHAJIOTMYHO
TOMY, KaK 9TU OTHOIIIEHHUA PeryaupyooTcsa B HacTosaIee Bpema B KHP. C mpuns-
THEeM U BCTyILIeHueM B 3akoHHYI0 cuiry 'K Vrpauusr 2003r. mpaBoBoe peryJiu-
poBaHMe IIPUCBOEHNA KJaja (KaK crrocoba mprodpeTeHns mpaBa COOCTBEHHOCTI)
MIPUHIIUIINAJIEHO N3MEHNJIOCE.

Tak, B coorBeTcTBUU cO cT. 343 'K YKpauubl, KJIagoM SBISIOTCA 3aKOIaH-
HBI€ B 3eMJIe UJIN COKPBIThIE HMHBIM CIIOCOOOM J€HbI'M, BAJIIOTHBIE IIEHHOCTH, IPY-
rue IeHHbIe Bellli, COOCTBEHHUK KOTOPHIX HEM3BECTEH MJIU MO0 3aKOHY YTPATUI
Ha HUX IIPABO COOCTBEHHOCTH.

Vipanuckuii 3akoHogarteab B cT. 343 'K VKpaumubl ycTaHaBJIMBaeT cJe-
OyIolle TIpaBuWJa AJis IPUOOpEeTeHus IpaBa COOCTBEHHOCTH Ha KJaA: IIPaBO
CcOOCTBEHHOCTH Ha KJIAJ IIPUOOpeTaeT JINUI0, KOTOPoe O0HAPYIKUIIO STOT KJasT;
eciu KJaj ObLI CKPBIT B UMYIIleCTBe, IPUHAJIeKaBIlleM Ha IIpaBe COOCTBEHHO-
CTU APYTOMY JIUILY, TO JIUI0, O0OHAPYIKUBIIIEe ero, 1 COOCTBeHHUK MMYIIeCTBa,
B KOTOPOM KJIaJ ObLI CKPBIT, IPUOOPETAIOT B PABHBIX IOJIAX IPABO OOIIel 10-
JIEBOM COOCTBEHHOCTH HA HeTO (IIPU HAJIUYUU COTJIACUS COOCTBEHHUKA HA IOUCK
KJIafia); ecJIi TaKOTO CoTJiacus He ObLI0, ITPaBO COGCTBEHHOCTH BO3HUKAET Y CO0-
CTBEHHUKA UMYIIECTBA, B KOTOPOM KJiaJa OBII HalmeH.

B oTmenbHBIX CiydyasX MPaBO COOCTBEHHOCTH Ha KJAajd MOKET BOSHUKHYTH
y rocyzapcTBa YKpawuHa, HalpUMeED, ecJau OOHApy’KeHHbIe BEIly IIPeICcTaBJIA-
IOT KYJbTYPHYIO IIeHHOCTH (HampuMep, SABJIAIOTCA HNAMATHUKAMHU HCTOPUN).
B rakom cayuae, JHUI0, OOHAPYKUBIIlee KJal, NUMeeT IPaBO Ha IMOJyYeHUe OT
rocymapcTBa BosHarpaxkaeHusd B pasmepe 10 20% oT ero cTomMOCTH HA MOMEHT
obHapy:keHUA. Ecau MaMATHUK UCTOPUU U KYJIbTYPHI ObLI O0OHAPYKEH B UMY-
1IecTBe, IPUHAAJIEKAIIEeM APYyroMy JHUILY, ero COOCTBEHHUK, a TaKyKe JIUIIO,
ob0HapysKuUBIllee KJaja, UMEIOT IIpaBo Ha Bo3Harpaaenne B pasmepe 10 10% ot
CTOMMOCTHY KJIaZa KasKIbIN.

BeiBogbl. IloaBojgs utoru, cienyer OTMETUTh, UTO IIOJIOKEHUs IPaKIaHC-
Koro 3akoHomareabcTBa 'epmanuu, Hunepaaugos, Utanuu, Yexuu, Kurasa, pe-
TyJIUpYyIoliue IpuodpeTeHre mpaBa COOCTBEHHOCTU Ha ABUKUMOE MMYIIECTBO,
MMEeIOT OIIpeieIeHHOEe CXOACTBO C COOTBETCTBYIOIIMMY HOPMAaMU TPaKIAaHCKOTO
3aKOHOJATeJIbCTBA Y KPAUHbI. B YaCTHOCTY, HOPMBI O 3aBJaJeHNN 0eCX03AMHOMN
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Betbio (cT. 336 'K YKpaunsbl), npucBoeruu (ct. ct. 333, 336 'K Ykpawnnsr), Ha-
xonke (cr. ct. 337, 338 I'K Ykpaunsl), o Haxoake Kaazga (ct. 343 'K YKpauHbI)
WMeIOT, KaK IIPaBUJIO, OOIIMe yCJOBUA AJA BOSHMKHOBEHUS IpaBa COOCTBEH-
HOCTH Y HOBOIO cOOCTBeHHHMKA. Hapaay ¢ sTuM, OTJIMYAIOTCS CPOKM IJIA BO3-
HUKHOBEHHS IIPaBa COOCTBEHHOCTH. B HEKOTOPBIX CJAyYasAX KPYr HOBBIX COO-
CTBEHHUKOB PEryJUPyeTcsd B 3aKOHOIATEIHCTBE OTAEJNbHBIX CTPAH II0-Pa3HOMY
(0T BOBMOYKHOCTHU ITPUOOPETEHUS BEIIN B COOCTBEHHOCTD (DU3UUECKUM JIUIIOM IO
npuobpeTeHusa MpaBa COOCTBEHHOCTH TOJBKO rocymapcTsom). Tak:ke oTimuaer-
cdA TTOAXO[ K PacueTy BO3HATPaKIeHUA JUITY, HAIIIeAIIeMy KJal: OT BBIHECeHU T
osaromapuocTu 10 50% OT cToMMOCTU HAWAEHHOrO KJaza.
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HABYTTS IIPABA BJJACHOCTI HA BE3XA3SAMNHI PYXOMI PEYI
HIJIAXOM 3ABOJIOAIHHS, ITIPUCBOCHHA SHAXIAKH I SHAXIAKHA
CKAPBY 3A IIUBLJIBHUM 3AKOHO/IABCTBOM YKPATHU

TA OKPEMHUX 3APYBI:KHUX KPATH

Pesrome

CraTTsa IpuUCBsSUYeHa AOCIiAKEeHHI0O OKPEeMUX acHeKTiB HaOyTTsA IpaBa BJac-
HOCTi Ha 6e3xa3AiHI pyXoMi pedi IMIsIX0oM 3aBOJIOAIHHSA, TPUCBOEHH 3HAXIIKY,
3HaXiKU cKapOy 3a IIUBIILHUM 3aKOHOAABCTBOM YKpainu, Himeuunnu, ®@pan-
nii, Iranii, Yexii, Hizepaauais ta Kuraro.

3po06JIeH0 BUCHOBOK, IIT0 HE3BAYKAIOUM HA MIEBHY CXO0KiCTh 3aKOHOZABUMX ITOJIO-
JKeHb, IKi peryJiol0Th BiIMOBiAHI CyCHiIbHI BifHOCHHY, ¥ 3a3HAUeHNX KpaiHax ic-
HYIOTB i BIIMiHHOCTI, 1110 IOJISATal0Th ¥ BCTAHOBJIECHHI Pi3HUX CTPOKIB AJIsA HAGYTTS
mpaBa BJIACHOCTi; B OKPEMUX BUIAAKaX — KOJIa HOBUX BJACHUKIB (B MOXKJIMBOCTI
HaOyTTA peui (ismuHOIO 0c060I0 10 HAOYTTA IIPaBa BJIACHOCTI JIUIIE JEPKAaBOIO);
pisHUX MiAX0AiB 10 PO3PAXYHKY BUHATOPOAM 0CO0i, 1110 3HAMIILIA Piu, TOIIO.

KarouoBi cioBa: HaOyTTA mpaBa BJIACHOCTi, Oe3xas3saiiHA pyxoMa pid, 3aBo-
JOIiHHA, 3HaxXigka, ckap0.
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THE ACQUISITION OF OWNERSHIP OF THE ORPHANED
MOVABLES BY APPROPRIATION, LARCENY BY FINDER
AND FINDING OF TREASURES BY THE CIVIL LEGISLATION
OF UKRAINE AND SEPARATE FOREIGN COUNTRIES

Summary

The article is devoted to the research of separate aspects of the acquisition
of ownership of the orphaned movables by appropriation, larceny by finder
and finding of treasures by the civil legislation of Ukraine, Germany, France,
Italy, the Czech Republic, the Netherlands and China.

The conclusion is drawn that despite a certain similarity of the legislative
provisions governing the corresponding public relations in specified countries
there are also distinctions which consist in establishment: of the terms for
acquisition of property rights; in some cases — the circle of new owners (from
a possibility of acquisition of a thing by the natural person before acquisition
of property right only by the state); various approaches to calculation of
remuneration of the person who found a thing, and so forth.

Key words: acquisition of property right, orphaned movable, appropriation,
find, treasure.
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