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IMPMHLIMITM HE3AAE>KHOCTI TA
HEAOTOPKAHHOCTI CYAAIB V ITPAKTHMII
E€BPOITEMCBKOTIO CYAY 3 ITPAB AOAMHU

CTaTTio IPUCBAYEHO JOCTiAKeHHIO MPpaKTUKU €Bponeiicbkoro Cyay 3 mpaB
JIIOAVHU Y CIIPaBax, IKi CTOCYIOThCA He3aJIe;KHOCTi Ta HeZOTOPKAHHOCTI Cy/I-
IiB, a TAaKOK OCHOBHI cTangaptu Pagu €Bponu, AKUMU KepyeThesa €Bpomneiich-
kuii Cyx 3 mpaB JIIOAWHU IIPU BUHECEHHi pilreHb mo AaHii Kareropii cmpas.
3BepTaeThCcA yBara Ha €BPOIEMChKUI JOCBij 3a0e3meueHHA CyIiBChKOI He3a-
JIEXKHOCTI Ta iMyHiTeTy, a TaKOK Ha HeOOXimHICTH aHAJiI3y HE3aJIEKHOCTI Ta
HEJOTOPKAHHOCTI cyiB Ha TepuTopii YKpainu.

KarouoBi coaoBa: He3aJle’KHICTH CYOAiB, HEeZOTOPKAHHICTH CYIAIiB, CyX-
IiBchKUI imyHiTeT, €Bponeiicbruii Cyz 3 mpaB JIOANHU.

ITocranoBka mpooaemu. [InTanHSa He3aJIeKHOCTI Ta HEIOTOPKAHHOCTI CYAiB
€ IPUHIUIIOBUM MUTAHHAM, aJ)Ke BUCTYIAE OTHI€I0 3 IePeYMOB AJIA 3aXUCTY
IpaB JIOAWHYU Ta BaKJIUBUM eJIeMEHTOM y 3abe3IleueHHi CIpaBeanBOr0 CYI0-
BOTO PO3raany. HesaleKHicThb CyaAiB BJlacTUBA PO3AiJIEHHIO IOBHOBAMKEHDb MiK
3aKOHOJABUYOI0, BUKOHABYOIO i CYIOBOIO TiJIKAMU BJIU, ajie IIe TAKOXK O3HAUaE
HesaJIe;KHICTh BiJl BIJIMBY BCcepeAuHi camoi cyoBoi cuctemu. Hesare:xkHicTb Ta
HeIOTOPKAHHICTh CYZOBOI BJAQAM B OKPEMO B3ATiM KpaiHi BUCTyHaOTh y POJIL
iHIMKaTOpa AeMOKPATUYHOTO PO3BUTKY KpalHM i il moBaru g0 BepXOBEHCTBa
npasa. He moBuHHO OyTHU >KOAHOI MOTPeOU ITOCTIAHO 3BEPTATUCS A0 OCHOBHUX
MiKHaApOAHUX Ta €BPOIEHCbKUX IHCTPYMEHTIB, IT0 3a0€3MeUyIOTh IIPUHIUIIN
He3aJIeKHOCTI Ta HeJOTOPKAHHOCTI CYyAAiB, OCKLIBKM IIi CTaHZAPTU IIOBMHHI
CTaTU HEBil €éMHOI0 YACTHMHOIO HAIiOHAJIBHOI'O 3aKOHOAABCTBA KOMKHOI IeMO-
KpaTuuHoi AepskaBu B €Bpomni. Ha xanb, rapaHTyBaHHA CyJOBOI HE3aJeKHOCTL
Ta HeJOTOPKAHHOCTI HA IPAKTUIIl He 3aBIKIU € IIPOCTUM, a 3aCTOCYBAHHSA I[HOTO
OPUHIIUITY AysKe HecTabilbHe y 0araThboxX €BPOIEMChKUX KpaiHax, HesaerKHOo
Bi mocBimy ix meMoOKpaTUUYHUX TpaguIiii. Beinka KigbKicTh ciipaB, po3TadaHY-
Tux €Bponeiicbkkum Cymom 3 mpas sioauam (Hagaai — €CILJ, Cyxn) momo mpasa
Ha COpPaBeIJUBUI CyI, Y TOMY UHCJi II Ha PO3IJISAM CIPaBU HelaJe:KHUM i 0es-
CTOPOHHIM CyIOM, TOBOPUTH cama 3a cebe.
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Amnanis ocTaHHiX mocaimskeHb Ta myoaikamiit. Cepen HayKOBIIiB, 1110 3pOOUIT
3HAUHUU BHECOK Y JOCJiI:KeHHS MPUHITUIIIB He3aJIEKHOCTI Ta HEJOTOPKAHHOCTI
cymoBoi Bianu, cain BimsmauuTu C. C. AckepoBa, B. T. Besnenkiua, T. B. Tanaii-
neHko, B. B. 'opomosernka, A. JI. 'opmienesa, C.1. Kysuemnosy, O. €. Kyragina,
T. H. MopmakoBy, O. M. Osuapeuko, B. I. PygusoBa, P. P. Caximssaunosy, H.
M. IIlyasrau Ta iHMIUX HaYKOBI[iB. Y TiM, Maii:ke HeIOCTiMIKeHUMU B poboTax
IMUX aBTOPiB BaJUINHUJINCL IMUTAHHSA 3a0e3leUeHHs IIPUHIIUIIB He3aJeKHOCTI
Ta HEeJOTOPKAHHOCTI cyAmiB mepskaB—uieHiB Pagu €Bpomnu B mpaktuii €CIIJ
OCTaHHIX POKIiB.

Mera cTaTTi osArae y sfilficHeHHI KOMIIJIEKCHOT'O aHAJIi3y OKpeMUX pillleHb
€CIIJI mo Tux cmpaBax, B AKHX CYAJi BUCTYHAalOTh AK 3asdBHUKU. TaKoX MU
CTaBUMO 3a MeTY aHaJli3 OCHOBHUX cTaHaapTiB Pagu €Bponu, AKUMU KepyeThCs
€CIIJI npu mpuiHATTI pillleHb IO cIpaBax II0A0 He3aJIe:KHOCTi Ta HeJJOTOPKAaH-
HOCTi cymiB.

Bukmaag ocHoBHOro marepiamy. Ak Bimomo, €CILJI € miskHaApPOTHUM CymO-
BUM OPraHOM, OPUCAUKIIiS AKOTO IIOMINPIOETHCA Ha BCi fep:KaBu-uieHu Pagu
€Bpomnu, 110 parudikysasu KoHBEHI[II0 PO 3aXUCT OpaB JIOAUHU i OCHOBOIIO-
JoxkHUX cBobom (Hamami — KoHBeHIIi10), i BKJIOUae B cebe BCi muTaHHA, AKi CTO-
CYIOThCS TJyMadeHHs i 3acTocyBaHHSA KoHBeHIIii, BKJIOUYAOUN MixKIeprKaBHi
CIIpaBH, CIPaBU OKpeMux ocib abo rpyn oci6. KonpeH1isa Habyaa YMHHOCTI Ay
Yxpaiuu 11 Bepecua 1997 poxky. YHacaiZok 1boro 0yab-ska ocoba abo rpyma
ocib, AKi 3HAXOAATHCS ITiJ] OPUCAUKIIIEI0 YKpaiHU, OTPUMAJIHU IPaBo 3BePTATH-
ca mo Cyny 3i ckaproio (3asB010), AKIIO BCi HAIliOHAJIBHI 3acO00M IPaBOBOTO 3a-
XUCTy OyJiu BUUepIaHi. YKpaiHChKi cyani HeogHopasoBo 3Bepranucsa no ECITJ
3 MEeTOIO BiJHOBJIEHHSI CBOIX IIOPYIIIEHUX IIPaB i cBOOOS.

Heob6xigHo 3asmaumTH, II0 OCHOBHUM cTaHgapToM Pamm €Bpomu, AKuMii
perJaMeHTy€e OXOPOHY HEe3aJIeKHOCTiI Ta HEeJOTOPKAHHOCTI CyJOBOI BJIagu, €
Kousenrris. CymoBa Hesale:KHiCTh, AK nepenbdaueno B crarTi 6 § 1 Kousenirii,
BUCTYIIAE Y POJIi (pyHIaMeHTaAIbHOI rapaHTii cpaBeIInBOTO CYAY, BasKJIUBOI
nepeayMOBU JJId iCHYBaHHSA EMOKpAaTii Ta BEDXOBEHCTBA ITPAaBa, & TAKOXK MIPUH-
MUy, HeoOXiJHOTO AJIS PO3AiJIeHHs IIOBHOBAXKEHb MijK TphOoMa TiJIKaMU BJIALU
y cy4JacHill zeMokpaTuuHi gep:xaBi. 3rigmo KouBenrii, «KoKeH Mae mpaBo Ha
CIpaBeAJUBUM i MyOMiuHUE PO3TIIAL HOTO CIIPABU BITPOJAOBIK PO3SYMHOTO CTPOKY
He3aJIeXKHUM i 0e3CTOPOHHIM CyZIOM, BCTAaHOBJIEHUM 3aKoHOM» [1, cT. 6].

Busnaroouu Ba)KJIMBiCTh BepXOBEHCTBa mpaBa i gemokpartii, Paga €spomnu
3aBXKAU TiATPUMYyBajia He3aJeKHICTh cymoBoi Baagu. Cepen HaAW3HAUMMIIITIX
JTOKYMEHTIiB, III0 CTOCYIOThCS IIPUHIIUIIB CyJOBOI HesaJiesKHOCTI B €Bpomi, me-
penycim HeobOximHO BimmiTuTy Benuky xapTiro eBponeiichbKUX CYIIiB, TOMY IO
e — oJHa 3 OCTaHHiX Koau(pikaIlliil, 110 BBOAUTH HOBi acleKTH CyI0BOI He3a-
ae:xxHocTi. 3rigHo Besmukoi xapTii eBpomeiicbKUX CYAAiB, METOIO IPAaBOCYAIA,
Ha JOJATOK [0 rapaHTyBaHHA 3iliCHEHHS BePXOBEHCTBA IIpaBa, € HAJeKHe BU-
KOHAHHS 3aKOHY HeyIIepeI:KeHnM, CIIpaBeIJINBUM i e)eKTUBHUM cmocodom [2,
c. 67]. CynoBa He3aJIe;KHiCTh TIOBUHHA, IePeyCciM, rapaHTyBaTUCA 3 ypaxXyBaH-
HAM iHIIUX 3aKOHOJAaBUMX rapamTiii, iHTepeciB ocib, 1110 3BepTalOThCA 10 CYAY,
iHTepeciB cyaaiB i cycmisibCcTBA B I[iJlOMYy, 3a JOIOMOTOIO perjlaMeHTallil meBHUX
MMOJIOXKEHb Ha 3aKOHomaBuoMy piBHIi. [lepskaBa i cyamiBcbKe caMOBpPALYBaHHSA
BiATIOBifa/IbHI 3a rapaHTyBaHHA 1 3aXUCT He3aJE€XKHOCTI Ta HeZOTOPKAHHOCTI
cynoBoi Biranu. HesanexHicTh MOBUHHA TapaHTYBAaTUCA B YCiX acmeKkTax CyIO-
BOi MifJbHOCTI IIIAXOM 3a0e3lmeueHHs OCOOJMBOTO MOPAAKY OOpaHHA CYIIiB
a0o ix mpusHaUYeHHA Ha II0cay Ta 3BiIbHEHH 3 TOCaau; 3a60POHOI0 Oy Ab-SIKOTO
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BILJIMBY Ha CYAMJiB; 3aXMCTOM iX IIpodeciiHuX iHTepeciB; 0COOIMBUM IIOPAIKOM
HPUTATHEHHSA OO0 AUCIUILIIHAPHOI BiAMOBiZaIbHOCTI; 3a0e3lMeueHHAM IepsKa-
BOIO 0cOOMCTOI Oe3meKy CYAAiB Ta iXHiIX cimeil; rapaHTyBaHHAM (piHaHCYBaHHS
Ta HaJIe:KHUX YMOB IJA (DYHKI[IOHYBaHHSA CYAiB i AissabHOCTI cyamis, ix mpaBo-
BOTO Ta COIIAJBHOTO 3aXMCTY; 3a00POHOIO CYAAAM HAJEXKaTH [0 HOJiTUUYHUX
napriit i mpo@cmisok, 6paTy y4acTs y Oyab-aKill MOMiTUYHIN AisAIbHOCTi, MaTH
OpeICTaBHUIIBKUNA MAaHIAT, 3aiiMaTHCS 3a CYMICHUIITBOM IIEBHUMUN BUJIaMU
MiATBHOCTI; MPUTATHEHHAM [0 IOPUAUYHOI BiAmoBimaabHOCTI BUHHHUX 0Ci0 3a
HemoBary [0 CYAAiB i cyny; cyamiBCcbKUM caMoBpsamyBaumuam [3, m. 1.1].

HenmoropkanuicTs cyamiB, AKa BUCTYIIA€ K OCHOBHUU eJIEMEHT He3aJeik-
HOCTi cymoBOi BJaju, IMIOBUHHA rapaHTyBaTHUCS, IePII 3a BCe, HEMOIKJIUBICTIO
iX apemTy, IPUTATHEHHA [0 KPUMiHAJBbHOI BiJIIOBiJaIbHOCTI Ta 3aCTOCYBaHHSA
HaWCyBOpPiIINX 3axXOoAiB aAMiHicTpaTWBHOI BiAmoBigambHOCTI 0e3 OTpPUMAHHS
3roau BIIOBHOBa’KEHUX Ha Ile OPraHiB Jep:kaBHOI Baaau [4, c. 12].

Oxpim Komsenmii i Benukoi xaptii, mpukJagamMu BasKJIUBUX JOKYMEHTIB
Pagu €Bponwu, 1m0 cToCyHOThCA CYAOBOI Hesase:kHOCTi, € Pekomenparii Pagu
€Bpomnu po cynoBy HesasekHicTh Rec (2010) 12, a Tako:k €BpomnelicbKka XxapTis
mpo craryc cyaniB 1998 poky.

AsBTopuTer i ;oBipa 10 MiKHAPOAHOTO CYAY, IK i 0 Oyab-AKOI iHIITOI cymoBO1
yCTaHOBU, 3aJIe}KaTh BiJl He3aJIe:KHOCTI i HeynepemKeHOoCTi oro cyaaiB. Mixk-
HAPOJHI CyAU OTPUMYIOTH CBOI BJIAJHI ITIOBHOBAXKEHHS i TPaBO BUMOTHU JOTPU-
MaHHSA CYAOBUX PillleHb, HePII 3a Bce, uepes iX HeszaJleKHiCTb. €BPOIeHCchKU
Cyn 3 IpaB JIOAUHU BUCJIOBJIIOE CTYPOOBAHICTD IIO0 HACTYIIHUX, OB’ A3aHUX 3
MOT0 He3aIeKHICTIO, aCIIEKTiB: MOPAAKY IPU3HAUEHHA i TEPMiHY ITIOBHOBAaYKEeHb
CYIIiB; mpaBa CyIJIiB HA OKpeMy AYMKY; IPUBiIeiB i HeJOTOPKAHHOCTI CyamiB;
3apIiiaT i comiaJbHHX rapaHTiii, 30KpeMa IeHCifiHoro 3abesledveHHsA CYATiB;
aBrouowMmii Cyny Big BmiuBy Pagu €sponu [5]. Ha :xanb, BeIuKa KiJIbKicTh mIpo-
6JieM, 3 AKMMU CTUKAIOTHCSI B MiKHAPOAHUX Ta HaAHAIiOHAJbHUX IOPUCIUKILI-
ax, rakux ax €CILJI, npuraManHi TaK0K HAIiOHAJBHUM CYJOBUM OpPraHaM II0
Bcitt €Bporri. [IpukaagoM 1bOTO BUCTYIIAE IITUPOKE KOJIO 3BepHEeHDb 10 Cyny Bin
cyaniB kpain—uieniB Pagu €Bponu, 1ono AKuX moJoxkeHHA KoHBeHii y ua-
CTHUHI rapaHTyBaHHSA HE3aJEKHOCTi, HeJOTOPKAHHOCTI Ta 6€3CTOPOHHOCTI Oy
IOpYIIeHi.

V oMy 3B’SA3KY IIPOIIOHYEMO PO3IJIAHYTH AeAKi 3 mpenenentis Cyny, amxe
TIN0OK U aHAJI3 MOMKJINBUX MIOPYIIIEHb HE3aJIesKHOCTI Ta HeJOTOPKAHHOCTI Cy-
IOBOI BJIAAM MOJKe JOIIOMOTITHU 3aI00iraHHi0 TAKUM HOPYIIIEeHHAM Ha TepUTopii
Ykpainu.

ITepur 3a Bce, HeOOXimHO 3BepHYTH yBary Ha pimenusa Cyay «Ouexcanap
Boakos nmporu Ykpaimm» (saaBa Ne 21722/11 Bixg 30.03.2011 p.). 3agaBHUK
CKapsKMBCsA Ha IMOPYIIeHHs Horo IpaB, mependaueHux KoHBeHIli€o, mig uac
IpoIleaypu oro 3BibHEeHHA 3 ocanu cyaai Bepxosaoro Cyxay [6]. 3a nymMKor0
Cyny, cupaBa BoikoBa BUCBiT/IMJIa CHUCTeMHI mpobiaeMu y (QYHKITiOHYBaHHI
yKpaiHChbKOI cymoBoi cucreMu. 30KpeMa, BCTAHOBJIEHI y cIpaBi HOpPyIIIeHHS
BKasymlThb, II[0 CHUCTeMa CYAAiBChbKOI AUCIUILIIHM B YKpaiHi He opramizoBaHa
HaJIeKHUM YMHOM, OCKIJBKM y Hill He 3a0e3meYeHO0 JOCTATHIO BiJOKPEeMJIEHIiCTh
CYZIOBOI BJIAAU BiJ iHIITUX TiJIOK mep:kaBHOI Biaau. Binbiie Toro, BoHa He 3a0e3-
meuye rapaHTii BiJ 3/I0BKMBAHHS Ta HEIPABOMIiPHOTO BUKOPUCTAHHS 3aXOMiB
OUCIUILIIHAPHOI BiIIOBiIaIbHOCTI M4 3aBAAHHA IITKOAMW He3aJIeKHOCTI Cyay,
TOJi IK OCTAaHHS € OJHi€I0 3 HABAMKJIMBIIINX IIIHHOCTEI, 1110 TTOKJIaleHi B OCHO-
BY e(DeKTHMBHOI'0 (DYHKIIIOHYBaHHA JeMOKpaTUYHUX Aep:kas. Cy 3a3HAUUB, IT10
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3 XapakTepy BCTAHOBJIEHUX MOPYIIIEHb BUILJINBAE, 110 /IS HAJEeKHOTO BUKOHAH-
HS I[HOT0 PillleHHS JepsKaBa—BiAIIoBizTau Mae BXKUTH HU3KY 3aX0/iB 3araJibHOTO
XapaxkTepy, CIPIMOBaHUX Ha pe)OPMYBAHHSA CUCTEMU MPUTATHEHHSA CYIIiB IO
aucnuiLTiHapHoi BizmoBiganpHocTi. I1i 3ax0oam MOBMHHI BKJIIOUATH 3aKOHOIAB-
1y pedopMy, OB’ sA3aHy 3 mepeOyI0BOI0 iHCTUTYIifHOI OCHOBU IIi€l CHCTEMH.
Binpure Toro, i 3axou NOBUHHI IIPU3BECTH O PO3BUTKY HaJleKHUX (opm i
MIPUHIIUAIIIB ITOCJIiTOBHOTO 3aCTOCYBaHHA HAI[IOHAJIBLHOTO IIpaBa y ikl cdepi [6,
m. 199].

Heo06xigHO 3a3HaUMTH, 110 IE€BHI KPOKY I10A0 Pe)OPMYBAHHSA CUCTEMU IIPU-
TATHEHHSA CYAMIB OO0 AUCIIUILIiHAPHOI BigmoBimanabHOCTI Oysim mpuiiHATi. Ha
OKpeMy yBary 3acayroBye 3akoH Ykpainu «IIpo BHeceunns smin o Kometuryiii
Yxpaiuu (1mmoxo mpasocynnsa)» Big 02.06.2016 pory. ¥ HbOMY iCHYIOTH IIeBHi
HeIOJIiK’, 30KpeMa y NyHKTiI 3 uactTuHu 5 crarti 126 3aKOHY 3aKpilIooeThCs
TakKa mijfcraBa A 3BIIbHEHHS CYAi, IK BUMHEHHS iCTOTHOTO AUCIIUILIiHAD-
HOTO TpocTynKy [7, cr. 126]. IIpu 1mboMy JeraJbHOTO BUBHAUEHHS ITOHSATTS
«icTOTHUI AUCIUILITiHAPHUNA HNPOCTYIIOK» Yy HAIliOHAJIBHOMY 3aKOHOJABCTBI Ha
JTaHWM MOMEHT He iCHYE, I110 Ja€ IPOCTip A IIPOTHUIIPABHOIO BILJINBY HA CYAMIiB.
Ha mamy nymKy, JaHe 3aKOHOZABUE IOJIOKEeHHA cymepeunTh npaktuiii €CIIJI.

BigaocHO 3BinbHeHHA CyAAiB y IpeneaeHTHoMy IpaBi Cyny MoKHa Ta-
KoK Bumiiutu cupaBy «Kygmemkina mporu Pocii» ( 3asBa Ne 29492/05 Bin
12.07.2005 p.). 3aaBuuK - pocificbka cyana Oyna 3BiabHeHa 3i cBoei mocamu
BHacJaioK i1 kputuunmx 3asgsB y 3MI mpo pocificeky cymoBy Biaamy. ¥ 2009
porti Cyn yxBaius, 110 ii ¢cB00OJA BUCJIOBIIOBAHHA IYMKHU OyJja mopyIlieHa Bif-
noBigmo mo crarti 10 KomBenmii. IIpu posraazni mamoi cupaBu OyJio HMigHATE
NPUHIIAIIOBE TUTAHHSA AOTPUMAaHHA IPABUJILHOTO OaJlaHCYy MisK HeoOXimHicTio
3aXMCTy aBTOPUTETY CYAOBOI BJaAM, PemyTallil Ta mpaB iHITUX oci® 3 OAHOTO
0OKy, Ta 3aXUCTy MIpaBa JIOAWHU Ha CBOOOAY BUCJIOBJIIOBAHHSA BJIACHOI TYMKU
3 iHmmoro 6oky. 3okpema, cyansa Kosiaep y cBoili okpeMiii 1yMIli 3a3HAYUB, IO
CYAAi TOBUHHI yTPpUMyBATHCA Bif myOIiuHIX 3aAB Ta KOMEHTAPiB, AKi MOXKYTH
migipBaTH aBTOPUTET CyAy ab0 BUCJIOBUTU CYMHiB IIOJO HOTO 0€3CTOPOHHOCTI
[8]. fAx mpaBmI0, TaKi BUMOTH MiCTATHCA Yy HAI[IOHAJbHUX 3aKOHAX IIOJI0 CTa-
TyCy CYIJAiB Ta y mpaBuJjax IpodeciiiHOl eTUKM! CyAIiB.

Y npomy 3B 3Ky € I[IKaBUM DpillleHHA IIO cupaBi «Baka npoTu YTropiiuHT»
(BastBa N2 20261/12 Big 14.03.2012 p.). ¥ kBiTHiI 2010 pory B YropuiuHxi 6yaa
MpUIHATA IporpamMa KOHCTUTYIIifiHOI pedopmu. AHapain Baka, Akuii 04osio-
BaB y Toit uac BepxoBuuii cys i HamionanbsHy cy0oBY paay, BUCJIOBUB CBOIO KPU-
TUYHY TOUKY 30pYy Ha pedOpMU, III0 CTOCYIOTHCA CYIOBOI Biaaau. 3a PillleHHAM
Cyny, npu #ioro 3BiibHeHHi Oysu mopyiieHi crarta 6 § 1 Ta crarta 10 KouBenirii
[9]. Tomy BasKJIMBO Y KOKHOMY OKPEMOMY BUIIAAKY KPUTUKU CYAIeI0 CBOiX KO-
Jer abo HAI[IOHAJNBLHOI CYZOBOI cuMCcTeMU 3iliCHIOBATH peTeJbHe MOCJiIKeHHS
BCix 0OCTaBUH CIIPaBMH.

Cyn HeoZHOPA30BO CTUKABCS 3 CUTYAIliIMU, B AKUX CYIIi Oy 3BUHYBaUeHi
B 3JIOBJKMBAHHI BJIAZ0I0, i HAaBiTL B CKOEHHi 3J0oumHiB. Hampukaan, y cupasi
«ITonn Baara nporu Pywmynii» ( 3asBa Ne 37379/02 Big 22.12.2002 p.) saas-
HUK, 1110 006ifiMaB mocany cynanai, OyB 3BUHYBaueHUIl B OTPUMaHHI xabapiB, AK
i y cupasi «IIlyBamoB nmpotu EcTonii» (3asgBa Ne 20261/12 Big 30.03.2012 p.).
IIpote B manux Bumnaaxax Cyn moBuHEH OYB HNPUNHATH PillleHHS II[OI0 IIPOIie-
CyaJbHUX acIleKTiB CIIpaB BiTHOCHO IIUX CYAMiB, TAKUX, AK 3aBiJoMO He3aKOHHE
BUJIYUEHHS JOKAa3iB i MOPYIIIeHHA Ipe3syMOIii HeBUHYBaTOCTi, a TaKOK II0JI0
YMOB 3aTPUMaHHS 3BUHYBAUYBaAHUX CY/IIiB.
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SKII0 TOBOPUTH HPO IMPUHITHAII HEJOTOPKAHHOCTI CYAAiB, IIOKA30BUM BUSB-
JIAETHCA BUMNAJOK YACTKOBOTO 3HATTA CYAAiBChKOTO imyHiTeTy 3 cyanmi €CILJI
Kopueniy Bipcana, akuii 6yB cyaneto Cyay 3 1998 pory (3asBa Ne 79917/13 Bin
16.04.2013 p.). Opysxuna cynxni 'abpiena, cyama Buroro ameasiiitHoro cymy
Pywmynii, migosproBanacd y BUNHEHHI KOPYNIIiHUX IPaBONOPYIIIeHb, 30KpeMa
y orpumMmanHi xabapiB. Ilicia ob1IyKy, 1110 6YB IpOBeAeHUN y OYAUHKY IOAPYIHK-
KA B PymyHii, Oyj0 migHATe MUTaHHA BiIHOCHO HMOPYIIEHHS iMYHIiTeTy cymami
€CIIJI. IIpesunment Cyny, y CBOIO Uepry, BUIYCTUB 3BiT, B AKOMY BiH BKasas,
10 iIMYHITeT TAKOXK rapaHTYEThCA WIEHAM ciMell CyAAiB i BUpa3mB CBOE 3aHEIIO-
KOEHHS THUM, 110 PymyHis He 3BepHyJaca go €CIIJI 3 MmeTo0 3HATTS HEJOTOP-
kauHocTi. Ilicasa orpumanusa sanuty Bix Pymysii Cyn Ha ieHapHOMY 3aciganHi
OPUUAHAB PillleHHA PO 3HATTA CYAJiBCHKOTO iMYHITETY JIUIIIE BiTHOCHO APYIKM-
HU CYAMi, a He 0T0 CaMOro, i BUKJIOUHO B 00cs3i, «0e3mocepeiHbo HeoOXigHOMY
UL TIpoBeleHHs posciainyBanHA» [10]. IIpu mpomy Cyn mocTaHOBUB, IO HOTO
pimreHHA He Mae 3BOPOTHOI cuyiu, a, OT:Ke, IMOIMePeaHil OOIIYK CYyIIepeunTh II0-
noxxkeHHAM IIporokoay 6 I'emepanbHOI yroau mmpo mpusijiei Ta imyniteru Pagu
€Bponu, amKe M030aBUTHU CYAAIB IMyHITETY MOKe TiJIbKU IJIeHapHE 3acijaHHsda
Cyny; BOHO He TiJIbKU Mae€ IIpaBo, ajie if 3000B’sa3aHe MO30aBUTU CYIII0 iMyHi-
TeTy B yCiX BUIIaJKaX, KOJU, Ha TOTO IYMKY, iMyHiTeT IIepellKo/I:Ka€ Bignpas-
JIEHHIO TIPaBOCYAAs i KOJIU BiH MOsKe OyTH cKacoBaumuit 6e3 IMIKOAU AJIs Ilijeit,
3apanu AKUX BiH O0yB Hamauuii [11, ct. 4]. HeobxigHo 3asuauuTu, mjo Kopuemiy
Tta ["'aGpiena Bipcau 3Bepryaucs go €CILJI 3i ckaproio, 30Kpema, IoA0 IoCATaHb
Ha IX He3aJeKHICTh Ta HeJJOTOPKAHHICTD, ajge Cya He BUABUB Y AiAX IIPaBOOXO-
poHHUX opraHiB PymyHIii Takux mopylieHb, 30KpeMa ImopyIieHHsa cTaTTi 6 § 1
Kousenmii [12].

BucunoBku. IIpuHIIUII He3aJIe}KHOCTiI Ta HEJOTOPKAHHOCTI CyAiB rapaHry-
€ThCA K HOPMATUBHUME aKTamMu Pamu €Bpomu, Tak i mpelemgeHTHUM ITPaBOM
Cyny. fIximo roBoputu mpo craugapTu Pagu €Bpomnu, To He3aJeKHICTh CYL0BOL
BIanu nepenbauvena y Kousenirii, Beaukiit xaprii eBponeiicbkux cyamiB, a Ta-
KOJK B iHINIMX JOKYMeHTax maHoro oprany. Cyn mig uac 3mificHeHHSA IpaBOCY AN
HEOJHOPa30BO 3BEePTABCA [0 BUINEBKA3aHUX HOPMaTHUBHHX aKTiB. HeoOximmo
3asHaunTu, 1o €CILJI moBuHeH He JIKIle MOAABATHU MPUKJIAL CBOIM IIpeIeseHT-
HUM TIPaBOM, ajie TAKOYK i OXOPOHATHU CBOIO BJIACHY He3aJeKHICTh IIJIAXOM BU-
XOBaHHS MOBATru CYAJiB 10 IPUHIIUIIIB CYI0BOI He3aIeKHOCTi Ta HeJOTOPKAHHO-
cTi. ¥ cTaTTi npexcTaBieHi AeAKi IPaKTUUHI IPUKJIAAU IOPYIIEeHb IPUHIIUIIIB
He3aJIeKHOCTi Ta HeJOTOPKAHHOCTI CyAAiB v choronHimui €Bpomi. Hapasi gami
OPUHIIUNIY JOCUTH yPasJuBi i moTpeOyOTh MOCTiHHOI yBaru i KOHTPOJIIO.

Taxum unHOM, 00paHi YKpaiHOO €BpoiHTerpaIiiini HanpaAMu PO3BUTKY Kpa-
IHM IaroTh MiICTaBU OYiKyBaTH, IIIO0 PO3BUTOK BiTUMBHAHOTO 3aKOHOJAaBCTBA B
cepi persameHTallii HesaJIe:KHOCTI Ta HeZOTOPKAHHOCTI cyAmi 3ailicHIOBATH-
MeThCsS BiAMOBiAHO MO iCHYIOUMX MisKHapogHuX craunmapris. Ilpu mpomy Bask-
JIUBO 3amo0irTy MOPYIIEeHHAM IPUHITNIIB He3a/JeKHOCTI Ta HeJOTOPKAaHHOCTI,
HaOpUKJaL, TAKUM, AKi OyJiu aHa/IisoBaHi BUIIE.
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IIPUHITUIIBI HEBABHCHUMOCTHU U HEITIPUKOCHOBEHHOCTH
CYIEN B IIPAKTHKE EBPOIIEMICKOTO CYJIA
I10 IIPABAM YEJIOBEKA

Pe3iome
CraTbsl IMOCBAIIEHA MCCJIEIOBaHNIO IPaKTUKKU EBpomeiickoro Cyaa 1mo Ipa-

BaM YeJIOBEKa II0 JeJaM, KOTOPbIe KacaloTCAd HE3aBUCUMOCTU U HEIIPUKOCHO-
BEHHOCTU cyzeii. B cTaThe pacKpbIBalOTCsS OCHOBHBIE cTaHAapThl CoBeTa EBpOIIEI
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B OTHOIIIEHUU CYAeHCKON He3aBUCUMOCTU U HEIPUKOCHOBEHHOCTU, KOTOPHIMU
pykoBoacTByercsa ECIIY mpu BhIHECEHWU PEIIEeHUH 10 KOHKPETHBHIM JejiaM.
Ob6pailraeTcss BHUMaHNUe Ha €BPOIMEMCKUI OmbIT obeclieueHusa CyAeiicKoi Hesa-
BUCUMOCTUA ¥ UMMYHUTETA, a TaKyKe Ha HeoOXOAMMOCTDH aHAJIN3a BO3MOKHBIX
HapyIIeHN He3aBUCUMOCTU U HEIIPUKOCHOBEHHOCTHU CYAeOHOI BJIaCTU Ha Tep-
putopumu YkpauHbl. OTAesbHOEe BHUMAHNE YIeJeHO pelleHuio EBpomeiicKoro
Cynma mo mpaBaM u4ejioBeKa 10 Jeny «AJiekcauap BoskoB mpoTuB YKpauHBI»,
TIIOCKOJILKY OHO YKasbIBaeT Ha KOHKPETHBIE IIPO0JIeMbl B HAIIMOHAJILHON cyneo-
HOU cucTeMe.

KaroueBbie c1oBa: HE3aBUCUMOCTD CyIeil, HEIPUKOCHOBEHHOCTh Cyaeil, cy-
nelickuii ummyHuret, EBponetickuii Cyn mo mpaBaM yeoBeKa.
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PRINCIPLES OF JUDICIAL INDEPENDENCE AND JUDICIAL
IMMUNITY IN PRACTICE OF EUROPEAN COURT OF HUMAN RIGHTS

Summary

The article is dedicated to the research of practice of the European Court of
Human Rights on separate cases, which touch independence and inviolability
of judicial power. The structural elements of the judicial independence and
judicial immunity are described in the article; legal positions of the Council
of Europe documents as well as the case law of the European Court of Human
Rights are analyzed. Attention is given to the European experience of
providing of judicial independence and immunity, as also to the vulnerability
of these principles in today’s Europe. Necessity of analysis of possible abuses of
independence and inviolability of judges in Ukraine is substantiated. Position,
according to which independence of the judicial power is extraordinary needed
in the democratic state, and existing of judge’s immunity is considered to be
one of the most important features of the rule-of-law state, is grounded in
the article. Separate attention is paid to the decision of the European Court
on Human Rights in case «Alexander Volkov v. Ukraine», in regard of the
problems in the Ukrainian national judicial system.

Key words: independence of judges, judicial immunity, judge inviolability,
European Court of Human Rights.
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