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Cmamms npucesuena numanHsIMm, H08 I3aHUM 3 ICHYIOUUMU ANbMEPHAMUSHUMYU CROCODAMU BUPTILEHHS NPUBAMHONPABO-
sux cnopie. Asmopu ananizyioms epexmugnicmo npoyedypu mediayii, 3HauenHs ma Cymuicmo yiei npoyeoypu, a maxkoxic poib
mediamopa y 00cseHeHH I 83aEMOBUCION020 piwerHs Ot cmopin cnopy. TIpoananizosano 00ceio po3eurenux Kpaiu y yitl cpepi
mMa GU3HAYEHO peaii ma nepedymosy BnposadNcerHa mediayii y MatiHo8UX 6IOHOCUHAX 8 YKpaiHi.

Poseumox ceimosux menoenyitl, wo npo2onowye npasa i ceoboo0u moounu, ii yecmv i 2iOHICMb, HEOOMOPKAHHICIY
i be3nexy HatBUIUMY COYIATLHUMU YIHHOCIMAMIU, BUMARAE CINBOPEHHS eeKMUBHUX MeXAHi3MI6 3axucmy nyOniuHux inmepecie
JHOOUHU | 2DOMAOSAHUHA, BIOKPUMOT NPAB0BOT cucmemu Ma HANeNCHO20 (YYHKYIOHYBAHHS BCIX OP2aHIB 0EPHCABHOT 61AOU.

Egexmusni mexanizmu 3axucmy nyoniunux inmepecie 1mo0uHy i ZpOMAOSHURA BUMALAIOMb GIOKPUMOT npaesoeol cucmemu
ma HANeNCHo20 YYHKYIOHYBaHHSL 6CIX 2i10K 61adu. OOHUM i3 YHOAMEHMATLHUX WITSXI8 CHIBOPEHHS CUTbHOT NPABo8oi depaicasi
Ma He3a1eNCHO20 2POMAOSIHCHKO20 CYCHINbCMEA € HANA200NCEHHS NPOYecis 3anobieants ma eUpitenHs PI3HOMAHIMHUX KOH-
(rikmis, AKi GUHUKAIOMb Y CYCHITLCMEBI 3 NPUBOOY NEGHUX MamMepianbHux Onae abo 6HACTIOOK KOHGIIKmY iHmepecis.

3axucm npas ma 3aKOHHUX [HMepPeci8 Modce 30IUCHIOBAMUCA PI3HUMU COCODAMU, AKI 0c0DA MAE NPA6o GLILHO 00U-
pamu. IIpago kodicHo20 Ha 3axucm 8i0 NOpyuieHb § NPOMURPASHUX NOCS2AHb C0IX NPas i c80600 6Y0b-KUMU He 3aDOPOHEHUMU
3axonom 3acobamu eapaumyemuvca Konemumyyieio Yrpainu, sxa € Ocnosnum 3axonom depocagu. OOHAK Y CYYACHUX YMOBAX
CYCNITbHO20 PO3GUMKY HEOOXIOHOI0 YMOBOIO CMEOPEHHS e(heKMUBHOI CUCIeMU 3aXUCTY NOPYUEHUX, HeBUSHAHUX ab0 0CNOPIBA-
HUX 1pag, c60600 uu inmepecie GpoMaosH i IOPUOUUHUX 0CIO € NO3aCcY008e BDPe2YTI0BAHHS NPUBANHONPABOBUX CHODIB, A MAKOIC
nepuioyep2ose Npaso KOJCHOI TOOUHU | SPOMAOHUNA HA CYOOBUIL 3AXUCT, CIBOPEHHA MA PO3GUMOK BIONOGIOHUX NPABOBUX
MeXaHIZMIg pe2yto8aHHsA OISLIbHOCMI 0P2AHIE 8pecyi08aAHHS CNOpI8.

Kniouogi cnosa: mediayis, mMaiiHogi 6i0HOCUHU, OPUOUYHI CHOPU, Mediamop, CYO08i ChOPU, Nepe2o8opU.

Avanesyan Gennady, Lisnyi Ivan, Kostenko Tetyana. Mediation in property relations: issues
of regulation and application

The article is devoted to issues related to existing alternative ways of resolving private law disputes. The authors analyze
the effectiveness of the mediation procedure, the meaning and essence of this procedure, as well as the role of the mediator in
reaching a mutually beneficial solution for the parties to the dispute. The experience of developed countries in this field was
analyzed and the realities and prerequisites for the introduction of mediation in property relations in Ukraine were determined.

The development of world trends, which declares the rights and freedoms of a person, his honor and dignity, inviolability
and security as the highest social values, requires the creation of effective mechanisms for the protection of the public interests
of a person and citizen, an open legal system and the proper functioning of all state authorities.

Effective mechanisms for the protection of public interests of man and citizen require an open legal system and the proper
functioning of all branches of government. One of the fundamental ways to create a strong legal state and an independent civil

© AsanecsH I. M., Jlicawmii 1. A., Koctenxo T. B., 2024 7
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society is to establish the processes of prevention and resolution of various conflicts that arise in society over certain material
goods or as a result of a conflict of interests.

Protection of rights and legal interests can be carried out in various ways, which a person has the right to freely choose.
The right of everyone to protection against violations and illegal encroachments on their rights and freedoms by any means not
prohibited by law is guaranteed by the Constitution of Ukraine, which is the Basic Law of the state. However, in modern condi-
tions of social development, a necessary condition for the creation of an effective system for the protection of violated, unrecog-
nized or disputed rights, freedoms or interests of citizens and legal entities is the out-of-court settlement of private law disputes,
as well as the primary right of every person and citizen to judicial protection, the creation and development of appropriate legal
mechanisms regulating the activities of dispute settlement bodies.

Key words: mediation, property relations, legal disputes, mediator, litigation, negotiations.

Beryn. Ha manoMy etami po3BHTKY IUBUIBHOTO IpaBa IIMCHO JOLUIBHAM € IPOBEACHHS KOMILICKCHOTO
pedopMyBaHHS CHCTEMH 3aXUCTY IIpaB Ta iHTEPECiB 0COOH, MOIIYK SKICHO HOBUX CIIOCOOIB 3aXHCTY MOPYILCHHX,
HEBH3HAHUX a00 OCIIOPIOBAHUX MPaB, CBOOOA Ta IHTEPECIB IPOMAJISH 1 OPHINYHIX OCi0, 3apoBaKEHHS Ha 3aK0-
HOZABYOMY PiBHI IPHBATHONPABOBHX MIPOIEAYD BHPIIICHHS CIIOPIB IUISTXOM Meiallii, [0 3aCTOCOBYIOTHCS SIK 1032
Me)KaMH, TaK i BCEpPeArHI HAalliOHATBHOI CyIOBOI CUCTEMH, YIOCKOHAJICHHS YHHHOTO MPOIECYabHOTO 3aKOHOIAB-
CTBa 3 METOIO CTBOPCHHS PEalbHUX MOKIMBOCTEH IS peai3amii mpaBa Ha MOKIIMBE I103aCYIOBE BPETYIIOBAHHS
CIOpiB. 3BaJKaIOYM HA HEJAOCTATHIO HAYKOBY Ta MPAKTUYHY PO3POOIIEHICTh TaK 3BaHUX «IIMBUIBHHUX» METO/IB BUPI-
IICHHS CIOPIB, HEOOXIAHO AETaIbHO AOCTIIUTH ICHYIOUI aJIbTEPHATHBHI METOMU BUPILICHHS CIIOPIiB, OLIBII-MEHIII
BPETYIILOBaHI Ha 3aKOHOJABYOMY DPIBHI, & TAKOX 3’sCYBaTH MPAaBOBY MPUPOLY, CYTHICTH Ta IepeBaru Memiamii sk
OJHi€T 3 HAHOIIBII e(heKTUBHUX (POPM BUPIIICHHS MPHUBATHOIIPABOBUX CITOPIB.

Marepianau Ta MeToan. [TutanHs, 10 CTAHOBISITE MPEIMET HBEOTO TOCIIHKEHHS, 2 caMe — HaJIeKHE CTaHOB-
JICHHS T4 PO3BUTOK ICHYIOUHX METO/IIB [T03aCyIOBOTO BPETYIIIOBAHHS CIIOPIiB Y MaHOBUX BiTHOCHHAX, HEOOXITHICTh
MIPaBOBOTO BPETYINIOBAHHS BH3HAHKX y CBITI MPOIEAYp MEMiallil Ta CTBOPEHHS SIKiCHO HOBHX MEXaHI3MIB 3aXHCTY
mpaB i CBOOOJ JIFOMUHHM 1 TPOMAJISTHUHA, BUKIMKAIOTH Jealli OUTBIINN HAyKOBHH iHTepec 3 OOKY BITYM3HSHHX Ta
3apyOiKHIX TOCIITHUKIB i MpakTHKiB. Voro TeopeTndHe BHpasKeHHs MOXHA 3HaiTH y npausax: €. O. Bopucosoi,
I". Bpyka, C. B. Bacunsuaka, A. O. T'oposoi, JI.1. [Tignyonoro, JI.K. Maninnikoroi, H. I1. Ocinosoi, I. B. [TanoBoi Ta iH.

MeTo10 cTATTi € KOMIUIGKCHUI aHAi3 ICHYIOUMX aJbTepHATHBHUX CIIOCOOIB BPETYIIOBaHHS IPHBATHOIIPA-
BOBHX CHOpIB, BH3HAUCHHS MEiallii SK OTHOTO 3 HAHOULIBIN €(EKTUBHUX CHOCOOIB HUBLIEHOTO BPETYIIOBAHHS
MIPaBOBUX CIIOPiB Ta (HOPMYITIOBaHHS HAyKOBO-TEOPETUYHHX 1 MPAKTUYHUX BUCHOBKIB I10JJ0 HEOOXITHOCTI HaJIEeXK-
HOTO MPaBOBOTO PEryJIOBaHHs NPOLEAYypH Melialii Ta BHECEHHS BiANOBIIHMX 3MiH JI0 YHHHOIO MPOLECYaTbHOTO
3aKOHO/IaBCTBA.

PesyabraTn. Croroasi Meniaiis K caMOCTIHMN MPaBOBUK 1HCTUTYT € HEBiA €MHOIO YACTHHOIO MPABOBUX
cucTeM OLTBIIOCTI KpaiH cBiTy. [IpoTe iCHYIOTh NMEBHI BIAMIHHOCTI Y MiAX0Aax 0 MPaBOBOTO PEryJOBaHHS MeaiaLii
y BHUpIIICHH] IIUBIIBHUX CIOPIB.

ToMy MosicCHEeHHS MPAaBOBOT'O PETYJIIOBaHHA MeAiallii y BUpilIeHH] IMBUIBHUX CIOPIB BAPTO PO3MOYATH 3 aHa-
T3y MiAXOMIB IO MPAaBOBOTO PETYIIOBAHHS Memialii, siKi copMyBauCs B pe3ylbTaTi TPUBAIOIO PO3BUTKY INi€i
mpaBoBoi cucteMu. [loTpeba y mpaBoBOMY perysroBaHHI Meiallil 3yMOBJIeHa HacamIiepe ] TUM, 1110 i yac Meaiawii
YYaCHUKHU MeJialii BCTYNalTh Y BITHOCHHH, Pe3ybTaTOM SIKUX MAOTh CTaTH PILIEHHS, II0 MOXYTh BIUIMHYTH Ha
MIPaBOBUH CTATyC CTOPiH Mesiallii.

T'oBopsuM Npo BiTHOCHHU 3 MPOBENEHHS Meiallii, CIiJl 3a3HaYUTH, 1[0 BOHHU € CYCNIJIbHUMU BiJIHOCHHAMHU.
Bognouac, xoua Oy/b-siKi TPaBOBITHOCHUHU CJIiJT BBAYKATH CyCIUIBHUMH B1JIHOCHHAMH, HE BC1 CYyCHIJIbHI BIIHOCUHU
€ MPaBOBIAHOCHHAMHM, TOMY, BAAIOYMCh 10 Meiallii y MPUBATHOIIPABOBUX CIIOPAX, CIiJl CTBOPIOBATH HEOOXiJHi
YMOBH JJISl TOTO, 100 MeaialiifiHi BiAHOCUHH MaJii e€(eKT MpaBoBiTHOCHH. TIIbKK TaKk MOYKHA rapaHTyBaTH edek-
TUBHICTb Ta PE3yJAbTaTUBHICTb I[LOTO CIIOCO0Y BUPILLIEHHSA IPUBATHOIIPABOBUX CIIOPIB.

Ha cyyacHomy eTari po3BHUTKY JIFOACTBA TPAJULiiiHI METOAX (BUPILIEHHS CIIOPIB y MPaBOBIi MJIOMIMHI LIS~
XOM 3aCTOCYBaHHsI PAaBOBUX HOPM 1 MIPHUIIUCIB y CIIELialbHO CTBOPEHUX JUIS LIBOTO CcyAax). [CHYIOTh pi3HiI MEeTOAM
(miaxoau) BUPILIEHHS CIOPIB, SIKI MOKHA MOMIUTH HA TPAAMLIKHI Ta HETpaAULiiHI (Tak 3BaHi «aJbTepPHATHUBHI»
METOAM BHUPILICHHS CHOPIB — NPUMHUPIMBI PillIeHHA, TOOTO BUpIIIEHHS KOH(IIKTY 3 MO3UIi]l 1HTEPECiB LUIIXOM
MOLIYKY Ta JOCSITHEHHS 3rOAM MiX CTOPOHAMH, LIO CIEPEYalOThCs, 3yCHIUIAMU HE3aJIeKHOI TPEThOi CTOPOHH)
[1,c.141].

Sk y po3BUHEHHX KpaiHaX, Tak 1 B KpaiHax, 10 pO3BUBAIOTHCS, TPAAULIHHUM METOAOM BUPIILIEHHS CIOPiB
€ CyIoBUH po3misiA. BinbliicTe Jroaeil BBaXKatoTh, 110 CIIOPU MMOBUHHI BUPILIYBaTUCS Yepe3 Cyau, A€ CyAJli HECYTh
BiJIMOB1IJIbHICTH 3@ CBOI PILLIEHHS 1 3aJIMIIAI0TH 32 COOO0 MPaBO Ha amneliALilo, K0 BOHU HE 33JI0BOJIEH] pe3yib-
taToM. OJTHaK BiICYTHICTh CTabIJIbHOTO PO3BUTKY JepKaBH Ta CYIOBOi CUCTEMH, HEJIOCKOHAJIE POIleCyallbHE 3aKO0-
HOJABCTBO Ta HM3bKa JIOBipa IPOMAIsH 10 CyAOBOi CHUCTEMH BHUKIIMKAIOTh CEPHO3HI CYMHIBH LIOAO MOXIHUBOCTI
LIBUKOTO Ta HEYIEPeIKEHOT0 BUPIIIIEHHS CIIOPiB y cyAax. HaaMmipHe HaBaHTa)KeHHSI, TPUBAJl CyI0BI pO3MIIAIN Ta
TPYIHOLI y BUKOHAaHHI CyZIOBUX PillIeHb CBi4aTh PO OOMEXKEHICTh TaKoro miaxony [2, ¢. 287]. Kpim Toro, mifg yac
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PO3MISAY CIOPIB HEMUHYYOIO € KOHKYPEHIIisl Ta KOH(IIKT MK CTOPOHAMH, IO Ie OUTbIIIe 3ar0CTPIOE BiTHOCUHH
MiX CTOPOHAaMH Ta YHEMOJIMBIIIOE BUPILICHHS CIIODY.

3po3ymiNio, M0 B CYyYaCHUX CYCHUIBHUX BiAHOCHHAX, SIKi Aefaii Oijbllle JeMOKpPATU3yIOThCS, TOMIHYIOTh
NPUHINIHN T'YMaHi3My, CIIPaBeUINBOCTI Ta MOpaJli, III0 3yMOBITIOE HEOOXiHICTh MOLTYKY SIKICHO IHIINX IiIXOAIB A0
BUPIIICHHS CHOPiB. AJIFTEpHATUBHE BUPIIICHHS CIIOPiB (MUPHE BPETYIIIOBAHHS CIIOPiB) Mependadyae BUKOPUCTAHHS
METO/IiB BUPIIICHHS CIIOPIiB, SIKi € HAHO1IBII MPUHHATHAMH B KOHKPETHIH CUTYaIlil, BpaXOBYIOTh IHTEPECH Ta BUMOTH
CTOPIH, CIIPUSIOTH MOIOJAHHIO CIIOPY Ta 30epEeKEHHI0 MOXKIIMBOCTI MOAABIIOTO CIIIKYBaHHS Ta CHiBIpalli. Bupi-
IIeHI MUPHUM IIJISIXOM CIIOPH HE TIJIbKY HE MAalOTh HETaTHMBHOTO BIIMBY Ha CYCIIJIBbHI BITHOCHHH, aJle H CIIPHUSIOTh
IpOTrpecy Ta MO3UTHUBHO BIUIMBAIOTH HA (PYHKIIOHYBAHHS CyCIINbCTBA. AJIBTCPHATUBHI METOIH BUPILICHHS CIIOPIiB
00’€IHy€ TOTOBipHA OCHOBA iX CTBOPEHHS Ta JOOPOBUIBHICTH 3aCTOCYBAaHHS, OCKIJIBKH iX BUKOPUCTAHHS € IIPABOM,
a He iHAUBiXyanbHUM 000B’s3k0M. CHTBHOIO METOIO IUX METOAIB € MUPHE BPETYNIOBAHHS CIOPIB, TOCSTHEHHS
HNPUMHPEHHS Ta MiITPUMAHHS IPYXHIX (CIUTBHHUX) BIAHOCHH MIX CTOpOHaMH cropy [3, c. 22].

SIK CBimUMTH MKHApPOJHA MPAKTHKA, aNbTEPHATUBHE BUPIIICHHS CIIOPIB € IIJIKOM PEaJIbHUM 1 3A1HCHEHHUM
MEXaHi3MOM BHUPIIIEHHS NMPUBATHOIPABOBHUX CIIOPIB MK IOPUIMYHUMH Ta (i3WYHUMH ocoOaMu. BukopucraHHs
II03aCyIOBHUX CIIOCOOIB BUPILICHHS CIIOPiB 3yMOBJIEHO 00’ €KTUBHUMH (paKTOpPaMH, TAKUMH SIK HEOOX1AHICTH CIPO-
[ICHHS TPOIIEYP BUPIIIEHHS CIIOPiB, BAKOPUCTAHHS ICHYIOYHX METOJIIB Me/Iiallii IJIs TOJ0JIaHHS TIPABOBHX CIIOPIiB
Ta IOTpeda PO3BAHTAXKEHHS CYI0BOI BJIaIH B/l 3HAYHOI KINBKOCTI IPUBATHOIPABOBUX cHOpiB. CydacHOIO TEHJICH-
Li€I0 B YKPaiHCBKOMY CYCIIUIBCTBI € MOCTIa0NeHHs BIUIMBY AEP>KaBH HA CYCIHIJIbHI BITHOCHHH IIJISIXOM IIPSIMOTO
PETryNIOBaHHA Ta MOCUIICHHS POJIi IpUBaTHOTO IpaBa. OAHAK CTPUMYIOUUM (aKTOPOM € Te, III0 TEPMIH «I103aCyI0BE
BPETYIIIOBAHHS CIIOPiB» OCI He JeraiizoBaHuil. BpaxoByroun cydacHi HayKOBi HAIIPAIFOBAHHS 3 I[bOTO IMUTAHHS,
QJIBTepHATHBHE BUPILICHH CIIOPIB MOYKHA BU3HAYUTH SK CYKYIHICTb IPOLIEAYP, CIPSIMOBAaHHUX HA BUPILICHHS Hpa-
BOBHX CIIOpiB (CYIEPEUOK), 1[0 BUHUKAIOTE y c(hepi MpUBaTHOTO IIpaBa, HA OCHOBI IPUMHPEHHS HO3UIIH Ta iHTe-
peciB CTOpPiH, 32CHOBAHUX Ha MPHUHIMIIAX IMCIHO3UTHBHOCTI, PIBHOCTI, TOOPOBITFHOCTI Ta KOH(iIECHIIHHOCTI Ta
3MIIACHIOBAHHX M03aCY/IOBIMH JICP>)KaBHUMH OpraHaMHy Ha 3acajiax JUCIO3UTUBHOCTI, PIBHOCTI, TOOPOBIIBHOCTI Ta
KOH(1ACHIIIHOCTI.

Bepyun 1o yBaru TeopeTHUHI HAIpaIllOBaHHS Ta MPAKTHKH, IO CKJIAIKCS Ha CHOTOAHIIIHIN NIeHb, YKpaiH-
CBhKi HAayKOBIII BHOKPEMWJIH TPH OCHOBHI aJBTCPHATHBHI METOAN BHPIIICHHS CIIOPiB, OB SA3aHUX 3 (HOPMATLHUM
MIPaBOCYAISIM: TIEPETOBOPH, MEiallis Ta apOiTpak. MiXKHapOXHIIA KOMEPIiiHMIT apOiTpakHU Cy/ € He3aJIeKHOI0
MOCTIHHO Iif049010 apOiTpakHOIO YCTAHOBOIO (TPETEHCHKIM CYAOM), CTBOPEHOIO ITpH TOproBO-IPOMHCIIOBii manari
YkpaiHu, METOIO SIKOi € PO3TIISL/] MIXKHAPOIHUX KOMEPIIHHUX CIOPIiB y crieludigHOMY IporiecyaibHOMY (opMari Ta
BHpIIICHHS X 1O cyTi €3 3aIy4eHHs HAIllOHAJBHUX CYIOBHX OpraHiB. MiXkKHapOoIHUI KOMEpUiHHIHA apOiTpaskHIN
Cyl BU3HA€ B MEKaX CBO€E] IOPHCIMKIIII CIIOPH, B IKUX CTOPOHHU Y IHCBMOBIH (popMi TOMOBHIIHCS TIPO TIepeaady Ha
O3S apOITPasKHOTO CYIy BCHOTO 200 YaCTHHH CIIOPY, SIK JIOTOBIPHOTO, TaK i HEJIOTOBIPHOTO XapakTepy, SKHi
BHHHK 200 MOXKe BUHUKHYTH MK HIMH Y 3B’3KY 3 KOHKPETHUM IIPAaBOBiTHOIICHHSM.

Y Hamriii epkaBi HAUTIOIMPEHIITUM METOMIOM € IEPETOBOPH, SKi € CIIPOOOI0 KOH(IIKTYIOUHX CTOPiH BHPI-
IIUTH CBiid crmip 0e3 JOMOMOTH CTOPOHHIX 0¢i0. MeTor NeperoBopiB € JOCATHEHHS CIIJIBHOTO PIllICHHS, SIKE CTO-
POHU BBaXKAIOTh HAMKPAIINM, i KOOKEH YIaCHHUK IIEPETOBOPHOTO IPOLECY BUPILIY€E, MPUHMATH UM HE IPUIMAaTH Ty
YH 1HITY MPOIO3UIIito. TaKMM YHHOM, CTOPOHH TIEPETOBOPIB MAIOTh Oe3M0oCepeTHIl KOHTPOIIb SK HaJI IIPOIIeTy OO,
TakK i HaJ| 3MiCTOM ITeperoBopHoro npouecy. He BumaakoBo neperoopam HamaeThest ocobnuBe 3HadeHHs. Lle moB’s-
3aHO 3 TUM, IO IIeH METOA IPYHTYETHCS Ha [TOBa3i, IKy CTOPOHHM BiIIyBarOTh OTHA A0 OTHOI, i TO3BOJISIE iM TOCATTH
YTOJIH, sIKa 3amo0irac BUHUKHEHHIO CIIOPIB y MaWOYTHHOMY, IIISIXOM e(DEeKTHBHUX TEPETOBOPIB, HABITh SIKIIO 1XHI
IHTepeCcH He 30ITaloThCs, a IOIVISIN 1 TYMKH BiIpi3HAIOTHCS [4, C. 3].

Jpyroro ansTepHATHBOIO BUPIMICHHS CHOPIB € TPEeTeiicbKa CHCTEMa, KA HalJacTille PeryIroeThCs Ha 3aK0-
HOJaBYOMY piBHi. Tak, BiAMOBIIHO 10 cTarTi 2 3akoHy Ykpainu «IIpo TpeTeichbKi cynm», TpeTeHChKi CyIH € Helep-
JKaBHUM, HE3QJIC)KHUM OPraHOM, YTBOPESHUM 32 YrolIOr0 a00 BiIIMOBIIHUM PIIICHHSAM 3allikaBlIeHUX (i3MYHUX Ta/
a00 FOPUAMYHKX 0CI0 Y BCTAHOBIICHOMY 3aKOHOM TOPSIIKY JUIS BUPILICHHS CIIOPIB, III0 BHHUKAIOTH 13 IMBIJIHHUX Ta
roCroJapchbKuX mpaBoBigHocHH [5]. [IpuHIMn apOiTpaxy, 110 JISKHUTh B OCHOBI JTISITBHOCTI TPETESHCHKUX CYIIIB, HE
Mae€ Ha MeTi OLHUTH CyTh CIIOPY IO CyTi. IOro MeTa — 10MOMOITH CTOPOHAM Y CIIOpi JOCATTH KOMIIPOMICY Ta yKia-
CTH MHUPOBY yrojay. 3akOHOJIaBeIlb Niepea0dadace iBa BUIM TPETEHCHKOTO PO3IVISLY: OCTIHHO MIFOYHNA TPETeHChKUN
PO3IIIS Ta TPETSUCHKHUH PO3IIIS TSl BUPIMICHHS! KOHKPETHHUX CIIopiB. OCHOBHUMHU IepeBaraMi TPETCHCHKUX CYIIiB
€ Te, MO TXHS AUTLHICTh IPYHTYETHCSI Ha JTOTOBIPHUX YToJax, PO3IVISI CIIPaB BiAOYBAETHCS BIIHOCHO MIBHIIKO,
PILICHHS TPETEHCHKOTO CYAy € OCTATOYHUM 1 HOT0 BUKOHAHHS 3MIHCHIOEThCS Yepe3 [lepkaBHY BUKOHABYY CITYKOY
MinictepcTBa toctuiii Ykpaiau. OnHak, Ha BiIMiHY BiJl PIillICHb CYIiB 3aralibHOi FOPHCIUKIIII, SIKi YXBaITIOIOTHCS
BiJl iMEeHI YKpaiHCHKOI JiepKaBH i € 000B’I3KOBUMH JI0 BUKOHAHHS BCiMa (PI3UYHUMU Ta IOPHIUIHUMH 0COOAMH,
apOiTpaxHi pilIeHHs € 000B’I3KOBUMHU JIUIIIC JIJISl CTOPIH apOiTPaKHOTO PO3TIISLY.

Meniartist € OTHAM 3 HAHOIIbII €PEKTUBHUX 1 BU3HAHUX y CBITI METOJIIB MI03aCy0BOTO BPET'YIIFOBaHHS ITPaBO-
BHX CIIOpiB. Memialtisi Cripusie BIPOBaKSHHIO ITPABOBUX Ta ETHYHHUX MIPHHITUIIIB Y O13HEC-CEKTOPI 1 3aCTOCOBYETHCS




Odesa National University Herald. Jurisprudence. Volume 26. Issue 2 (39). 2024

y 6araTbOX CUTYyaIlisIX: IPUBATHOIIPABOBI CIIOPH LIO/I0 MOAITY MaifHa, OMIKY HaJ JITBMHU Y pa3i po3TydeHHs, BpETy-
JIIOBaHHS BIIHOCHH MIX CYCi/IaMH, MUTaHHS CIIaJIKOBOTO TpaBa Ta CIIOpH MK 0co0amH, siKi OepyTh y4acTb y Iijo-
BUX BimHOCHHax. lle nuBini30BaHMi MpoIleC BUPILICHHS NMUTaHb MK CTOPOHAMU IIiJ KEPIBHUIITBOM CaMMX KOH-
(IIIKTYIOUMX CTOpiH, KIHIIEBUM PE3YJIBTATOM SIKOTO € JOCSTHEHHS 3TOJM Ta BCTAHOBJICHHS MO3UILI{, BUTiAHOT AJIs
000X CTOpiH.

CyTp Meniarii nonsrae B TOMy, [0 CTOPOHH, SIKi CIIEPEYAIOTHCS, BEAYTh IEPETOBOPH 1 JOCATAIOTH 3TOH 3a
JIOTIOMOTOI0 MeJiaTopa, He 3BEpTAOUNCh 10 CyAy. Memiarist J03BOJIslE YHUKHYTH CKJIAJHUX CYJOBUX PO3IVIIIB
i Moxe GyTH ajanToBaHa 10 Oyab-AKOi CHTyalil. [i MeTa — OGroBOPUTH i BUPIIIMTH CKII/Hi CUTYaIlii, 1aTH MOX-
JUBICTH CTOPOHAM, IO CIEPEYAIOTHCS, KOHCTPYKTUBHO B3a€EMOJISATH, JONOMOITH MeiaTtopy sIK apOiTpy 3HaiiTn
HOPO3YMIHHS MiX CTOPOHAMH 1 3HAHTH KOMIIPOMIC MiCIIsi OOTOBOPEHHS MPOTHpid. MeniaTop HOKIagae MaKCUMyM
3yCHIIb JIJISl TOTO, 00 YYaCHUKHU MeJiallil po3yMilIn HaciJKu cBOiX pileHb. OJHaK BiH HE BKa3ye iM, 110 pOOUTH.
TimpKu camMi CTOPOHM MOXKYTb BUPIIINTH, SIK BUPIIIUTH CUTYAIIiI0, 10 CKJIajacs.

Ha BigMiHy Bif CyZOBOTO BUPIILICHHS CIHOPIB, sIKE IPYHTY€ETHCS Ha IPSIMOMY 3aCTOCYBaHHI IpaBa, MEAiaIlis
0a3yeThCs Ha CIIPAaBEUIMBOCTI Ta BUKOPHUCTOBYE IPaBO ISl BpaxyBaHHs iHTEpeciB 000X CTOpiH. 3arydeHHs Mefi-
aropa JI03BOJISIE YCYHYTH IICHXONOTI4HI Oap’epu, sIKi iCHYIOTh Ipu Oe3MmocepeTHhOMY CIIIJIKYBaHHI MK «cIiepe-
YaJIbHUMHI» CTOPOHAMH. 3alTydarodu JI0 MEPEeroBOPHOTO MpoIiecy KBali(hikoBaHOTO MeniaTopa, CTOPOHH BH3HAIOTh
CBOIO TOTOBHICTh O KOMIIPOMICY. Y YaCHHUKH IPOLIECY MeAiallil IpUiMaloTh pillleHHs, SKe 3aJOBOJIbHSIE 00M/IBI CTO-
poHH (Ha BiAMiHY BiJ CyZOBOTO PO3IIISAY, A€ PillIeHHS IpuiiMae 6e3mocepeHbo Cyas), a MEiaTop JIUIIE CTBOPIOE
YMOBH ISl HAJIE)KHOTO OOTOBOpPEHHS CyTi crpasu. [lponenypa memianii € KoH}iIeHIIHOIO (IPUBATHOIO), TOMI 5K
CYIOBUI PO3IIIAL, SIK IPABIIIO, € myOniganM. Cyz BUpIITye, KOJTH PO3MOYHETHCS, 3aKIHUUTHCS 1 SIK Oye IPOXOIUTH
cynoBuii po3risia. Cys nmpuiiMae pillieHHs Ha TiICTaBl BiJTOBITHUX MOJI0KEHb YHHHOTO 3aKOHOJIABCTBA 1 TTOB1IOM-
JI5I€ IPO HBOTO cTOPOHH. HatomicTs y Memianii BCi y9aCHUKH MalOTh MOXIIUBICTh KOHTPOJIOBATH CUTYAIlif0. SIKII0
B CyJOBOMY TIPOIIECi 3aBXKIH € MEPEMOXKII Ta MEePEeMOKEHi, TO MeJiallisi Ma€ Ha METi 3HAWTH B3a€EMOBHTIJHE Ta
B3a€MONPUIHATHE PILlICHHS CIIOPY.

ToMmy Memiariis SIK aJbTCpPHATUBHA CyTOBOMY PO3IVIIIY NPOIEypa BUPIIICHHS CIIOPiB € EKOHOMIYHO BHTiI-
HUM 1 JOIIBHAM METOJIOM, SIKH JIO3BOJISIE CTOPOHAM 3HAWTH PIllIeHHs, IO 3a/JI0BOJILHSE BCl CTOPOHU CIIOpY, HE
BHTPAYAIOYH Yac Ha MiITOTOBKY Ta PO3IVIS CYZOBOTO PO3IVIALY, a TAKOX HE BUTPAYaIOYH JOAATKOBI KOIITH HA YHC-
JIeHHi cynosi nponenypu. Kpim toro, y OinpImocti BUnaakiB Meaiarlis 3a0e3nedye 3a0BONCHHS YIaCHHUKIB CIIOpPY
CrocoOOM Ta Pe3yJITaTOM BPETYIIOBAaHHS CIOPY, FapaHTye KOH(DIICHIIHHICTh OTO BPETYIIOBaHHS, 3amodirae
BUHHUKHEHHIO MOJIOHUX CIIOpiB Y MaOyTHBOMY, MiJBHILY€ WMOBIPHICTH TOTO, IO MPHHHATI CTOPOHAMH CIILTBHI
pimenHs OynyTh BUKOHAHI 3aiHTEpPECOBAaHUMH CTOPOHAMH.

BucHoBkH. TakuMm 9uHOM, MeTiamnis sSIK Croci® BUPIMIEHHS IUBUIFHO-TIPABOBHUX CIIOPIB € 0COOIMBUM BHIOM
Meiaii i BU3HaYaeThCsl METOI0 TaKol Meiailii (BUPIIIEHHS CIIOpY) Ta OCOOIHMBHM CTaTycoM Meaiatopa. Kpim Toro,
JOLITIBHICTE Ta e(DEKTUBHICTH 3aCTOCYBaHHS MeJiallii K allbTePHATUBHOTO CYIOBOMY CITIOCOOY BUPIIIICHHS CIIOPIiB
3alIe)KUTh BiJl HU3KK (pakTopiB. Sk mokasye 3apyOiKHUN JOCBiJl, BUKOPUCTAHHS MeJiallii € HaWOUTbII e(eKTHB-
HUM Y BHpIIICHH] CIIOPIB, ITOB’sI3aHKX i3 Cy0’€KTUBHOIO OIIIHKOIO CHUTYAIIil CTOPOHAMH, Ky MOXKHA MOAM(]IKyBaTH
3a JIOTIOMOTOI0 TICUXOJIOTIYHUX TeXHIiK. Taki cropu 31e01IbIIOr0 MatoTh MIXKOCOOUCTICHUN XapakTep (HaIpHKIIaI,
CTIOPH, IO CTOCYIOTHCS CIMEHHHX, CYCIZICBKMX BiTHOCHH, MOPSAKY Ta PO3MIpy BIIIIKOAYBaHHS IIKOAH, B TOMY
YHCIi HE TMOB’S3aHOI 31 CMEpTeNbHUMHU Hacligkamu). Bubip memiamii sk HaiOLIb e()eKTUBHOTO CIOco0y BHPI-
IICHHS CITOPiB 3yMOBJICHUH 0COOIMBOIO (PYHKITIEIO MeiaTopa, SIKUi € eKCIepToM 3 e(peKTUBHUX METO/IIB BUPILICHHS
crniopiB. Meiatop 1ae MOXJIMBICTh CTOPOHAM TIOTVISIHYTH HA MPHYMHU Ta HACIIAKH CIIOPY 3 PI3HUX TOYOK 30py Ta
3HAWTHU HOBI METOJIM BUPIIIEHHS CIIOPY, SIKi MIXOIATh U1 000X cTopiH. ToMy roloBHa MeTa MeiaTopa — He 3’scy-
BaTH, XTO BHHEH, 110 € MEPEIIKOI0I0 JUTsl IOAATBIIOT KOMYHIKAIIi Ta CIiBIpaIli, a 3HAWTH CIOCIO TOCATTH 3TOJH.
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ITPABOBE PET'YJIIOBAHHSA TPYJOBHUX BITHOCHH
IIPU NEPEJAYI CYB’EKTA TOCITIOJAPIOBAHH S
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Y cmammi docnioacyromvcs numanns imniemenmayii Jupexmueu Paou Ne 2001/23/€C 6io 12.03.2001 p. wooo 3axucmy
npas npayisHuKie y 6unaoxy nepedanHs nionpuemcms (0iznecis) uu yacmun nionpuemcme (6izHecis) y HayioHaIbHe 3AKOHOOAG-
cmeo y coepi npayi. IHAUHUM CIMUMYIOM 00 aKMUBI3ayii npoyecy pe(popmysants y Kpaiui € Hadaunua YKkpaini cmamycy kanou-
oama na écmyn do €C piwennam €sponeticvkoi Paou 6i0 23 uepens 2022 poxy. AKyenmosano ysazy Ha momy, wo coyianbHo-e-
KOHOMIUHA iHme2payis Ykpainu 3 €6poneticbkum coyianbHO-nOTmu4HUM npoCcmopom ma HAOIUNCEHHS 3aKOH00a6cmea Yrpainu
00 €BPONELICHKUX CMAHOAPMIE MA HOPM € OOHUM 3 NPIOPUMEMHUX 3a80aHb HAYioHATbHOI Oeporcasnoi nonimuku. Haeanvhum
NUMAHHAM 3ATUUAEMbCA 2APMOHI3AYIA HAYIOHATBHOR0 3AKOHO0ABCMBA Y chepi npayi ma iMIIeMeHmoB8aHUx NOL0HCEHb Midc-
HAPOOHUX aKkmie. Busueno nayionanvhy cyoosy npakmuky 3axucmy mpyoogux npag npu peopeanizayii pobomooasys ma npax-
muKy cydy €8poneticbkoeo cor3y oo eunaoxis 3acmocysanna [upexmugu. Bucnosneni cymuisu ujo0o epexmugroi peanizayii
nonoscenv cm. 36-1 K3nll, 30kpema i 3 npuuun Has6HOCHI OYIHOYHO20 NOHAMMA (3HAYUHI IMIHUY, (He HA KOPUCTIb NPAYIBHUKAY,
«Ha WKOOY NPAYIBHUKOBIY.

IIpoananizosarno nonoxcenns npoexmis Tpyoosoco kodexcy 2024 p. ma 2019 p. w000 yHOPMYBAHHS MEXAHIZMY 3AXUCHTY
npag npayienuKie npu amini pobomooasys. 3podieHo 8UCHOBKU, WO 3aKOHO0ABUI HOBenU, N08 'a3ani 3 iMniemenmayieio JJupex-
musu, He € 00CMAMHbO eekmugHumu (diesumu). Biosnauaemucs, wo e 6ci mepminu, ki 3acmocogyiomuvca 6 cm. 36-1 K3nll
Vrpainu, € sposyminumu, uimxumu, roziunumu. Bukopucmana ropuduuna mexnika ujo0o imniemenmayii Jupexmugu nompe6ye
YOOCKOHANIEHHS, AAKe BAPMO PONOYAMU 3 0epaoAHi3ayii NOHAMINH020 anapamy.

Kniouogi cnosa: mpyoosi gionocunu, imnaemenmayis, Jupexmusa Paou Ne 2001/23/€C, nepedaua cy6’exma 2ocnooa-
DIOBAHHS, KOHCYTbMAYii, 3MiHa pOOOMOOasY.

Bailo Olena. Legal regulation of labour relations during the transfer of a business entity

The article examines the implementation of Council Directive No. 2001/23/EU dated 12.03.2001 on the protection of the
rights of employees in the case of the transfer of enterprises (businesses) or parts of enterprises (businesses) to national legisla-
tion in the field of labour. Granting Ukraine, the status of a candidate for EU accession by the decision of the European Council
of June 23, 2022, became a significant incentive to intensify the reform process in the country. The socio-economic integration
of Ukraine with the European socio-political space and the approximation of Ukrainian legislation to European standards and
norms is one of the priority tasks of the national state policy.

The national judicial practice of the protection of labour rights during the reorganization of the employer and the practice
of the Court of the European Union regarding cases of application of the Directive were studied. Harmonization of national
legislation in the field of labour and implemented provisions of international acts remains an urgent issue.

It was concluded that the legislative amendments related to the implementation of the Council Directive No. 2001/23/EC
are not effective enough. It is noted that not all terms used in Art. 36-1 of the Labour Code of Ukraine are clear and understanda-
ble, and the wording is logical. The conceptual apparatus of new legislation regarding the implementation of the Directive needs
improvement, which should start with the modernization of these terms. The regulatory definition of the mechanism for imple-
menting the provisions of Council Directive No. 2001/23/EC dated March 12, 2001, in the national legal space will strengthen
the legal protection of employees in the event of a change in the owner of an enterprise or business and bring Ukrainian legis-
lation closer to European norms and standards.

Key words: labour relations, implementation, Council Directive No. 2001/23/EU, transfer of the business entity, consul-
tations, change of employer.

Beryn. B ymoBax cTpiMkoi 3MiHH YMOB (DYHKIIIOHYBaHHS Cy0’€KTIB TOCIIONAPIOBAHHS B YKpaiHi, a TaKOX
ix mikBigarii (peopraHizaiiii), akTyaJlbHOCTI HaOyBa€e MUTaHHS JOTPUMAHHS TPYIOBHX IpaB IMpPAIliBHUKIB TaKHUX
Cy0’€KTIB TOCTIOIaPIOBAHHSI.

inHoCTI, sIKi 3akpimieHi y JloroBopax mpo ¢yHkIioHyBaHHs €Bpornelickkoro Coro3y Ta mpo €BponeichKuii
Co103, a came TIoBara Jio JIFOJIChKOI TiTHOCTI, BEpXOBEHCTRBO IpaBa Ta Mpapa JIFOIWHH, MiATPUMKa MHDY, 30epeKeHHS
miHHOCTEH Ta 3a0e3medeHHs J00po0yTy rpoMaisiH — 00YMOBIIOIOTh XapakTep 3MiH Y TPYIOBOMY 3aKOHO/IABCTRI, SKi
MTOBHHHI MaTH Ha METi 3a0€3MeUnTH CTaJIe MIOKPAIICHHS YMOB TPalli Ta KUTTS, TIOBHOT 3alHATOCTI 1 COIIaJIbHOTO
mporpecy.
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Marepianu Ta meton. HoBenu 3ak0HOaBCTBA IIPO MPAITIO Yepe3 NpU3MY IMIIEMEHTallii €eBPOIIEHCEKUX CTaH-
JIApTiB CTaJIH MPEAMETOM JIOCIHIPKEHHS TaKUX HAyKoBIIiB, aKk: M.I. [nmmH, 3.4. Kozak, JI.FO. Masrora, K.}O. Menb-
Huk, O.M. [Totonaxina, I1.J]. [Tununenko, I'.I. Yanuimesa ta inmii. PazoM 3 TUM, €Ki aCIEKTH TaKUX 3aKOHOJaBUNX
3MiH, 30KpeMa mojio iMmmiemenTanii Aupextusu Pagu Ne 2001/23/€C, mie He Oynu J0CTAaTHHO BUCBITIICHI.

Pesyabraru. [liqnucasmu i patudikyBaBmm Yroxy npo acorianito 3 €sponeiicskum Coro3oM, YkpaiHa 3aje-
KJIapyBaJla IParHeHHS BiAMOBIJATH AEMOKPAaTHYHUM €BPOIICHCHKNAM LIIHHOCTAM B TOMY YHCII 1 IIJIIXOM T'apMOHi3a-
i Hal[lOHAaJILHOTO 3aKOHOJABCTBA 3 HOPMAaTHBHO-NIPaBOBUMHU aktaMu €C. 3 METO NMpHBENIeHHS HAalliOHAIBLHOTO
3aKOHO/IaBCTBA MPO MPAIL0 y BIAMOBIAHICTE 10 monoxenb dupextuu Pamu Ne 2001/23/€C Big 12.03.2001 mpo
HaOJIV)KEHHS 3aKOHOIABCTB ACP>KaB-WICHIB IIOA0 3aXMCTy NpaB NMPaliBHUKIB y BUIIAAKY IEPEIaHHS IiAMPUEMCTB
(6izHeciB) um yacTuH mignpueMcTs (6i3HeciB) (mami — upektusa) Oyno BHeceHO HU3KY 3MiH 70 Kozmekcy 3akoHIiB
IO MpAIfio Ta IHITMX HOPMATUBHUX aKTiB y cdepi mpari.

Ccepa 3actocyBanns J{UpEeKTHBH OXOILTIOE OyIb-sIKi BUITAJAKU MIEPEIAHHS K MyONiYHNX, TaK IPUBATHUX i
HPUEMCTB, YCTaHOB, OpTraHi3allii, o 3A1HCHIOIOTh TOCIOAAPCHKY TiSUTBHICTD SK 3 METOI0 OTPUMAHHS IPUOYTKY, TaK
1 6e3 Takoi MeTH, a0o 6i3HeCy UM IX YaCTHHHM iHIIOMY pOOOTONABIIIO B PE3yNbTaTi 3aKOHHOTO MepelaHHs Y 3IIUTTS.
«AIMIHICTpaTHBHY peopraHizamilo MyOTiYHMX aJMiHICTPAaTUBHHX OpraHiB abo MepemaHHs aaMiHICTPaTUBHHUX
(YHKIIH MiXK IyOTiYHUMH aIMiHICTpaTUBHUMHE OpraHAMH HE BBAXKAIOTh IIEPEIaHHAM Y PO3yMiHHI 1i€el J{npeKTHBI»
[1] (pimmenns Cyny €Bpomneiicbkoro cotozy Ne C-172/94 Merckx and Neuhuys Big 07.03.1996 p.). 3i cdepu mii miei
JupexTuBy 3a00pOHEHO BHKIIIOUATH TPYHLOBHH JOTOBIp (KOHTPAKT) a00 TPYAOBi BiIHOCHHH BUHATKOBO 3 MPUYIHH
KUTBKOCTI poOOYMX TOAuH, sIKi Oyi0o uu Oyzae BiAImpaIiboBaHO; CTPOKY il JOTOBOPY UM (hakTy BUKOHAHHS PoOOTH
THMYaCOBO.

BignosimHo g0 a63. b m. 1 JIMpexkTUBU «BUNIAIKOM TIepelaHHS BBAKAIOTh IEPEJaHHS TOCIOAaPCHKOTO
cy0’exTa 31 30epe’KeHHSAM HOTO iIEHTHYHOCTI, 32 SKOI0 CTOITh OpraHi3oBaHa Ipyla pecypciB, METOIO iCHYBaHHS
SIKOTO € 3JIIHCHEHHS TOCTIONAPCHKOT NISTTBHOCTI SIK OCHOBHOTO UM JIOJATKOBOTO BUIY JisUTBHOCTI» [1].

HaromicTs, B HaIliOHATBHOMY 3aKOHOIABCTBI Y cdepi Ipalli BU3HAYCHO, IO «Ieperada cyd’ eKTa rocroaapro-
BaHHS — 1€ 3MiHa BJIIACHHKA IiINPUEMCTBA, YCTAaHOBH, OpTaHi3amii, iX peopraHizarist (3IUTTs, IpUETHAHHS, IO,
MIEPETBOPEHHST), BUALI, a TAKOK 3MiHA BIIACHUKA/KOPUCTyBada MaifHa abo HOro 4acTHHH, 32 SIKUM CTOITH OpraHi-
30BaHa rpymna pecypcis, 110 BUKOPHCTOBYIOTBCS poOoTOmaBieM (podoromasiem - (pisuuHor 0c00010), i3 30epe-
JKCHHSIM BHJTy €KOHOMIYHO{ IisUTBHOCTI, IO POBaAMBCS BiguyxyBadem» [2]. Bueceni 3minn no Komekcy 3axoHiB
PO TIPAIIo HOCSTh JOCUTH (DOPMAJIBHUI XapaKTep, HE BPaXOBYIOTh 0COOIMBOCTI KOPIIOPATUBHOTO YIPABIiHHS Ta
BezieHHs Oi3Hecy. Cxoxuit BUCHOBOK BucioBieHo T.B. [lapmaH, a camMe «aHali3yroun HaBeICHE MOJIOKESHHS, O/Ipa3y
MPUBEPTAIOTh yBary TEPMiHH, SIKi TyT BUKOPUCTOBYE 3aKOHO/IABELIb, & CaMe: «Cy0’ €KT roCIoJaproBaHHs, «BIACHUK
MiJIPUEMCTBA, YCTAHOBH, OpraHi3alii», «podoTonasens (podoroaasenb-hizndHa 0coba)», «BiIdyKyBau». 3MicT
nux TepmiHiB K3nll Ykpainn He po3kpuBae, a nesiKi 3 HUX, SIK HAIPUKIAJ: «BIACHUK IiINPUEMCTBA, YCTAHOBH,
OpraHizailii», 3arajgom, He Maiau Ou OyTH 3aCTOCOBaHUMHU, OCKIJIBKHU BIAMOBIIHO 10 3akoHy Ykpainu «IIpo aepaus-
Hi3alito 3aKoHOAaBcTBa YKpainm» Bix 21.04.2022 p. Ne 2215-IX neii Tepmin OyB 3aMiHEHH Ha «p0oOOTOTABEIIB»
[3,c. 173].

Bapro BigzHauntu mpo Te, mo Komekc 3akoHIB PO Mpaio MiCTUTh HOPMHU PO HEOOXIAHICTH TTPOMTOBKEHHS
Ii1 TPYJIOBOTO JIOTOBOPY TpaIliBHUKA y pa3i 3MiHM poOOTOMABI, a TAKOX Y pa3i iX peopranizamii (3IUTTS, IPHE-
HaHHS, TTOMITY, BUAUICHHS, MIEPETBOPEHHS) BXE MPOTATOM TPUBAIOTO Yacy. Tak, y 3B’S3Ky i3 NMOCTIHHOKO OITH-
Mi3alli€lo JepKaBHUX OPraHiB Ta MEpenianopsIAKyBaHHS MIIPUEMCTB B YKpaiHi cKilanacs JOBOJI cTalla CyJoBa
MPaKTHKa IIOI0 IPOJOBKEHHS il TPYIOBUX JOTOBOPIB, PO IO CBiAYaTh «HocTaHOBH BepxoBHoro Cyny Ykpainn
Big 04.03.2014 poky Ne 21-8al4, Bix 28.10.2014 poxy Ne 21-484a14, Bix 27.05.2014 poxy Ne 21-108al4, sixi crocy-
BaJIMCh BHITAJIKY JIKBIJAIlil periOHAIbHUX MUTHHIIb Ta CTBOPEHHS Y CTPYKTYpi [lepkaBHOI MUTHOI CITy’>KOM HOBUX
perioHaIbHUX MUTHHIIB; TocTaHoBa BepxoBHoro Cymy Ykpainu Binx 31.01.2018 poky Ne 824/3229/14-a moz0 Jik-
Bizamii BiyIiry B 0OJacHIM aJMiHICTpallii Ta YTBOpEHHs Ha HOro 0a3i HOBOTO BIIJIIIY 3 THMHU caMUM (DyHKITiSIMH
1 mamopsaKyBaHHsaM; noctaHoBu BepxoHoro Cymy Binx 25.06.2020 poky Ne 420/6852/18, Big 14.03.2018 poky
Ne 802/113/16-a miomo nikBimarii TOJOBHUX yIpaBiiHb MiHiCTepcTBa BHYTPINIHIX clpaB YKpaiHH B 00iacTsX
Ta YTBOPEHHS TOJOBHUX yIpaBiiHb HallioHanpHOT MOMIMIl 3 THMHA caMUMK (PYHKITISIMH 1 3aJIMIICHHSAM OCTaHHIX
y CTpyKTypi HarionansHOT momittii, AisuTbHICTb SIKOT CIPSIMOBYEThCS Ta KoOpauHyeThcst Kabinetom MinicTpiB Ykpa-
THM yepe3 MiHicTpa BHYTPIIIHIX cripaB Ykpainu; mocranoBu BepxosrHoro Cyny Bix 12.12.2018 poky Ne 815/436/17,
Bix 10.10.2018 poxy Ne 816/979/17 mono mikBigamii ynpasiinb JlepkaBHOTO areHTCTBa pUOHOTO rOCIIoapCTBa Ta
YTBOPEHHS Ha iX MiCIli HOBUX YIPAaBIiHb 3 THMUA CAMUMH (DYHKITISIMU Ta TiAMOPSAAKYBaHHSIM; TIOCTaHOBH BepxoB-
sHoro Cyny Bim 07.05.2020 poky Ne 591/3048/16-a, Big 20.12.2019 poky Ne 591/3053/16-a, Bix 13.09.2019 poky
Ne 591/3065/16 Bim 21.03.2018 poky Ne 802/651/16-a 1ono JTiKBigamii yrpapiiHb IepKaBHUX aaMiHICTpaIlii Ta
YTBOPEHHS Ha ix 0a3i HOBHX YIPaBIiHb)» [4].

Crin 3ayBaxutu, mo «Bepxopuuii Cyn Ykpainu y moctaHoBax Bin 04.03. 2014 no crpasi Ne 21-8al4, Bin
27.05.2014 o cmpasi Ne 21-108a14, Bix 28.10.2014 no cnpasi Ne 21-484a14 chopmyitoBaB MpaBoBy TMO3HIIIIO,
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BIJIIIOBIAHO JI0 AKOi JIKBiAAIisl IOPUANYHOI 0COOM MyONiYHOrO IpaBa MA€ MICIE Y BUIAJKY, SIKIIO B PO3MOPSA-
YOMY aKTi OpraHy Jep:KaBHOI Biaau abo OpraHy MiCLIEBOTO CaMOBPSTyBaHHS HAaBEICHO OOIPYHTYBaHHS JOLiTb-
HOCTI BiZIMOBHU JIepXaBH BiJl BUKOHAHHS 3aBAaHb Ta (PyHKLIN Takoi YCTaHOBH. Y pa3si 5K MOKIAJCHHS BUKOHAHHS
3aBAaHb i QPYHKIIiH JIIKBIJOBAaHOTO OpraHy Ha iHIIMI OpraH, MOBa Hje (pakTU4HO PO peopraxizariro. TakuM YUHOM,
BCTaHOBJICHA 3aKOHOJIABCTBOM MOXKITUBICTb JIIKBiJIAIlil Iep>kaBHOI YCTaHOBH (OpraHi3allii) 3 OllHOYaCHUM CTBOPCH-
HSIM 1HIIOI, sika OyZie BUKOHYBATH MMOBHOBaXCHHS (3aBIaHHs) 0COOH, IO JIKBIAYEThCS, HE BUKIIIOUAE, a BKIIIOYAE
3000B’s13aHHS pOOOTOAABLIS (Jep>KaBH) MO MPANEBIAIITYBAHHIO MPAI[iBHUKIB JIKBiIOBaHOI yCTaHOBH» [5].

IIpoext TpynoBoro kopekcy YKpaiHH, OnmpHIOgHeHU MiHicTepcTBOM €KOHOMIKH YKpainu y ciuni 2024 p.,
TaKOXX MPONOHY€E HOPMATHBHE 3aKPiIUICHHS PEryIIOBaHHS TPYAOBUX BiIHOCHH IIPHU Iepeadi Cyd’ eKTa rocnoaapro-
BaHHS, K€ Maibke B HOBHOMY 00cs13i ay0imoe cT. 36-1 K3nll. IIpote, sixmio anami3youn mojaoxeHHs cT. 36-1 K3mll
BUKOPUCTAHHS TOHSTTS «BIACHUK MiJNPHEMCTBA, YyCTAaHOBH, OpraHizallii, iXx peoprasizamis» o0yMOBJICHO BiACyT-
HICTFO 3aKPIIJIEHOTO KOACKCOM MOHATTS «POOOTOMABEIbY, TO BUKOPUCTAHHS TAKOTO TEPMiHY B IPOEKTI TpymoBoro
Kozpekcy Ykpainu € HexoridauM. Ct. 23 mpoexty TpymoBoro xofekcy YkpaiHM BU3HAYEHO «POOOTOAABIIS SIK IOPH-
T4y 9d Qi3udHy 0co0y, sika B MeKax TPYJOBUX BiTHOCHH BHKOPHCTOBY€ HaiiMaHy mpaio. Po6oTomaBunem Takox
€ 3apeecTpoBaHe B YKpaiHi IPEeACTaBHULITBO iHO3EMHOI IOpUANIHOI 0COOH, SIKE BUKOPHCTOBYE HAMaHy Mpaiio» [6].

OCHOBHHMM MOJIOXKEHHAM JIMPEeKTHBYU € 3a00pOHa OOIPYHTOBYBATH MPUIIMHEHHS TPYJIOBHX BiJIHOCHH 3 IIpa-
[IBHUKaMHU caMuM Juiie (akroM mepenadi mignpuemctBa abo 6i3Hecy. Ilporte, 3a pobOTONaBIEM 3aTUIIAETHCS
MIPaBO 3BUIBHUTH MPAI[iBHUKA 3 CKOHOMIYHUX, TEXHIYHUX a00 OpraHi3alliifHuX NPHYHH, IO TATHYTH 38 COOO0I0 3MiHN
y CKIIaji poO0Y0i CHITH.

JupexTruBa MOAATKOBO IOKJIAAAE SK Ha MiANPHEMCTBO-BIMUyXKyBada, TaK 1 Ha MiANPHEMCTBO-HaOyBada
000B’SI3KM IIOJI0 3aBYACHOTO NMPOBEICHHS KOHCYIBTAIlH Ta iH(pOPMyBaHHS IPEICTABHUKIB MPAI[iBHUKIB PO MIPH-
YMHU 3MiHU BJIACHUKA MiANPUEMCTBA UM Oi3HECY, 3aIIaHOBaHy JaTy Iepeaadi, IOpUANYIHI, eKOHOMIUHI i comianbHi
HACJIAKM JJIsl TIPaLliBHUKIB TomIO. [H(opMallis moBuHHa OyTH HagaHa Ta KOHCYJBTAIll MOBUHHI OyTH IpOBEICHI
3a3Majeriib O HacTaHHS 3MiH y JisutbHOCTI. B Kojekci 3akoHIB mpo mpairo BU3HAYEHO YiTKi CTPOKH peatizarlii
000B’s13Ky poboTomaBis iH(popMyBaTh npaniBHUKIB — 32 10 pobounx mHIB Ta GopMy Takoro iHPOPMYyBaHHS: IHCh-
MOBO 200 3a JOTIOMOTOI0 TEXHIYHHX 3ac00iB eIEKTPOHHUX KOMYHIKAIiH.

JlonatkoBo BapTo BiJ3HAYUTH «HE MPUUMAETHCS K apI'yMEHT BUIPABJAHHS, 110 OPYIICHHS CTAIOCS 3 TIPH-
YMHU HEHaJaHHA iH(opManii miIIpueMCTBOM, sIKe KOHTPOJIIOE IpamenaaBis [1].

JIMpeKTHBOIO YHOPMOBaHO 000B’ 30K MPABOHACTYITHUKA MPOIOBKYBATH JTOTPUMYBATHCS YMOB KOJISKTUBHOTO
JIOTOBOPY y TOMY % 00’€Mi, 1110 iCHyBaB CTOCOBHO TPaBOBIIACHHKA JI0 pO3ipBaHHs a00 3aKiHUYEHHS CTPOKY HOTO ii,
a60 1o HaOpaHHS YMHHOCTI UM 3aCTOCYBAHHS 1HIIIOTO KOJIEKTHBHOTO JOTOBOPY. [IpoTe no3Bonse neprkaBaM-4aeHaMm
oOMexxyBaTu Tiepiofl 30epeKeHHs MOoMepeIHIX YMOB Ha CTPOK HE MeHIe K onuH pik. B 3akoni Ykpainu «IIpo
KOJIEKTHBHI yroau i joroBopu» sk B Ne 3356-X11I Bix 01.07.1993 p., tak i B Ne 2937-1X Bin 23.02.2023 p. 3a3HaueHO
IIpo Te, 10 «y Pa3i 3MiHM BIIACHUKA, peopraHi3alii IpuandHOi 0co0H (BIJOKPEMIICHOTO MiIPO3IUTY FOPUIAHMIHOT
0CcO0M) YMOBH KOJIEKTUBHOTO JIOTOBOPY [iFOTh MPOTSTOM CTPOKY, Ha SIKUI HOTO YKIIaJIeHO, ajie He OLIbIle OHOTO
POKY, SIKIIIO CTOPOHHU HE JJOMOBHITUCS PO iHIIE» [7; CT. 9].

BHacitok He HaJIe:)KHOTO BUKOHAHHS 3a3HauyeHUX 00OB’S3KIB Ta HE HAJaHHSA POOOYOT0 Miclls Ha MiAMPHEM-
CTBI-BiIUyKyBaui, MPAIliBHUKH BIIPaBi 3BePTATHUCS J0 CYAY 3 BAMOTaMH PO IIOHOBJICHHS 1X Ha POOOTI, PO BiTHOB-
JICHHSI TTOTIEPETHIX YMOB TIpalli abo Mpo BUILIATY 1M IPOIIOBOI KOMIICHCAITI].

Tak, B mpakTumi Cyay €Bponeiichbkoro cor3y akTHBHO 3aCTOCOBYEThCsI JlupekrtuBa. Hampukias, y pimeHHs
o crpasi Ne C-242/09 Albron Catering BV v. FNV Bondgenoten and Roest Bix 21.10.2010 p. [8] cyn po3risgas
CKapry npaiiBHUKA, sIKUi mpamroBas 3 1985 no 2005 poky B Heineken Nederlands Beheer y ciyx06i rpomaickkoro
XapuyBaHHS TPAIiBHUKIB. Y X0/l peoprasizaiii 4acTuHy Oi3HeCy i3 IpOMaJICHKOTO XapyyBaHHS JUIsS MpPalliBHUKIB
rpymu komnanii Heineken Oyma nepenana iHmomy mignpuemcty, Albron Catering BV. CkapkHuk OyB mparieB-
namrroBanuit B Albron Catering BV, nporte #oro 3apo0iTHa mjara Ta iHIII YMOBH Tpalli BiIPi3HSUTUCS BiJ YMOB,
Ha KX BiH MpaIfoBaB panime. J[s 3aXuCcTy CBOTO IpaBa Ha 30€pEeKECHHS YMOB TPYIOBOTO JOTOBOPY IIPH TEpe-
Ja4i MminprueMcTBa 94u Oi3Hecy a0bo 1X 4acTHHM MPAaliBHUK 3BepHYBCs 10 cymy. Cya mepiioi iHCTaHIiT 3a/10BOJb-
HUB BHMOTH IpaiiBHUKa yacTkoBO. [IpoTte Albron Catering BV 3BepHynacs 10 cyay anemnsiiitHOT IHCTaHIIil, SKHi
B CBOIO YEpTy 3BEPHYBCS 3a PO3’SICHEHHSIMH IIIOZI0 MOKIMBOCTI 3aCTOCYBaHHS J{MPEKTUBH 0 IIMX MPABOBiIHOCHH
1o Cyny €Bponeiicbkoro cymy. 3a pesynbraramu po3rsay Cyn €Bponeichbkoro cor3y 3000B’3aB JIOKAIbHI CyIH
HinepnauaiB neperissHyTH pillieHHS 3 ypaxXyBaHHSM IOJIOKeHb JIUpeKkTuBy.

JHMpeKTHBOIO TaKoX BH3HAYEHO, IO y BUIMAAKY IIPUMHHEHHS TPYIOBOTO IOTOBOPY a00 TPYIOBHX BiIHOCHH
4yepes Te, IO BHACTIIOK TIepelaHHs BiOyIUCS 3HaYHI 3MIHH B yMOBaX POOOTH HE Ha KOPUCTH MpaIliBHUKA, BBaXKa-
€THCA, 1110 BiAMOB1NaIbHICTB 32 IPUITHHEHHS TPYIOBOTO JJOTOBOPY YU TPYIOBHUX BiJJHOCHH JIS)KUTH HA POOOTONABIICBI.

[Tonoxenns ct. 36-1 K3nll, a came «y pa3si 3BUIBHEHHS TpalliBHUKA Yepe3 3MiHY ICTOTHHX YMOB TPYIOBOTO
JIOTOBOPY Ha IIKOY MPAaIliBHUKOB1, p0OOTOIaBEIlh BBAXKAETHCS TAKUM, IO HECE BIOBIIaIbHICTB 32 3aBEPILICHHS TPY-
JIOBOTO JIOTOBOPY 200 TPYIOBUX BIIHOCHHY [9], € TaKMM, [0 BUKJIMKA€E HA3KY 3allUTaHb y TPABO3aCTOCOBYiH cepi.
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BincyTHICTh MOHSATTS «iICTOTHI YMOBHU TPYAOBOT0 JoroBopy» y cT. 21 K3mll, sikoro BU3HAYE€HO MOHATTS TPY-
JIOBOTO JIOTOBOPY YCKIIQJHIOIOTh MOXKITUBICTh MPUTATHEHHS! poOOTOABI IO BiAMOBigaNIbHOCTI. HaToMicTh 3aKo-
HOZABLIEM BHU3HAYCHI iCTOTHI YMOBH TPYAOBOIO JIOTOBOPY, SIKMH 3aCTOCOBYETHCSI B YMOBAaX CIIPOIICHOTO PEKUMY
peryatoBaHHs TPYAOBUX BifHOCHH. [IpoTe, BBa)kKaeMOo HEOIUIILHUM 3BYKYBAaTH MOJKJIMBICTh 3aCTOCYBaHHS CT. 36-1
K3nll BUKIIOYHO 10 TPYIOBHUX BiIHOCHH, JI0 SIKUX 3aCTOCOBAHO CIPOIEHUA PEKUM PETYIIOBAHHS.

«CriporeHui pesKiuM perynioBaHHS TPYOBUX BiTHOCHH 3aCTOCOBY€ETHCS 10 TPYAOBUX BiTHOCHH, III0 BUHHKA-
I0Th MIXK TIPAIliBHUKOM Ta poOOTOABIEM, KU € Cy0’€KTOM Masioro abo cepelHbOro MiAMPUEMHHIITBA BiIIOBITHO
JI0 3aKOHY 3 CEPEAHBOIO KIJBKICTIO MPAaliBHUKIB 3a 3BiTHHUII mepiof (KaseHxapHui pik) He 6imbme 250 ocid abo
MDK poOOTOaBIEM Ta MPAIiBHUKOM, PO3Mip 3ap00iTHOI MIaTH SIKOTO 3a MiCAIlb CTAHOBUTH IIOHA[ BICIM pO3MipiB
MiHIMaJIbHOT 3apO0ITHOT TJIaTH, BCTAHOBJICHOT 3aKOHOMY [9].

OpnHi€r0 3 XapaKTepHUX PHC 3aCTOCYBAHHSI CIIPOIIECHOTO PEXUMY € Te, IO 3aCTOCYBaHHS HOrO MOXKJIMBE Ha
JIOOPOBITBHUX 3acaiaX MiX MpamiBHUKaMH Ta pOOOTOAABIISIMH, SIKi MAIOTh IIPaBO HA HOTO BUKOPHCTAHHS.

EdexrusHa peanizarist nonoxkens cT. 36-1 K3nll Bukinkae neBHi CyMHIBH, 30KpeMa 1 3 IPUYMH HASBHOCTI
OLIIHOYHOTO TTOHATTS «3HAYHi 3MIHIN», «HE Ha KOPHUCTH MPALliBHUKAY», «HA IIKOIY MPAI[iBHUKOBI».

He Bu3HaueHNM 3aIMIIA€THCS 1 BUJ BiIIOBiATBHOCTI pOOOTONABIA «32 3BUIFHECHHS MPAI[iBHUKA Yepe3 3MiHy
ICTOTHHX YMOB TPYZIOBOTO JIOTOBOPY Ha IIKOAY IPAIliBHUKOBI» [9].

ABtopamu npoexty TpymoBoro xomekcy Ykpainm (peectparuiitauii Homep 2410 Bix 08.11.2019 p.) 3ampo-
IIOHOBAaHO BH3HAYCHHS MOHATTS «IIPABOHACTYIHHUIITBA y TPYAOBUX BiTHOCHHAxX». Tak, «IIpaBOHACTYIHHIITBOM
y TPYAOBHX BITHOCHHAX BBa)XKAETHCS MPONOBKEHHS TPYLOBUX BIIHOCHH 3 MpAIliBHUKAMH y Pa3i 3MiHM BIIACHHKA
IOPUINYHOI 0cOoOH, mepenadi HUTICHUX MaHOBHX KOMILICKCIB IOPUAWYHOI 0COOHM, i CTPYKTYypHHMX MiApO3MiNIiB
B OpEH]ly, peopraHizallii FopuandHoi 0coou poOOTOMAaBIS (3MUTTS, IPUETHAHHS, TIOLTY, TIEPETBOPEHHS ), @ TAKOXK
y pasi JiKkBigarii ;opuaugHoi ocobu i cTBOpeHHs Ha 0a3i ii MaitHa iHIIO1 I0pUANIHOI 0COOH, sIKa IPOIOBXKYE Ty CaMy
JUSUTBHICTB, IO U JTIKBiJIOBaHA IOpUIMYHA 0c00a. Y pa3i MpaBOHACTYITHUIITBA TPYIOBI BIIHOCUHHM 3 TIpaI[iBHUKAMH
MpoAoBXKyOTHCs» [ 10].

[Tpote, B. B. Y)KepHakoB HeraTuBHO OIIIHIOE TaKi HOBAIIil Ta BiJI3HAYAE MPO T€, O «HE CKIIAJHO MOMITHTH, IO
PO3POOHUKH ITPOEKTY MPHITY CTIIIUCS €JIEMEHTAPHOI JIOT1YHOT ITOMMJIKH, OCKITBKY BiTHOCHHH 13 TOCIIOAAPCHKO-TIpa-
BOBOT'O IPaBOHACTYITHHIITBA YOMYCH IIEPEHECIN HA TPYHAOBI BiTHOCHHH. SIK BiZOMO, MPAaBOHACTYITHHUITBO — II€
mepexia mpaB i 000B’SI3KIB BiJ OJHOTO Cy0’€KTa A0 iHIIOTO, IO HEMOXJIMBE Y TPYIOBHX IPABOBIIHOCHHAX 3 IX
ocobucticHIM xapaktepoM. lIpamiBHUK, KU 3aJUIIaeTHCS IPALIOBATH B YMOBaX 3MiHHU OpraHi3alliifHO-IIpaBoOBO1
(dhopmu poOOTOAABIIA, HE MOXE caM co0i mepeaaBaTH mpapa Ta 000B’s3kU. J{isUIbHICTH MIAMPUEMCTBA, YCTAHOBH,
oprasizaiii y Oyab-sKiii opraHizaiiiHo-1ipaBoBiii popMi HeMoXxJIMBa O6€3 TPYI0BOi MisTbHOCTI. [TocamoBisam, Hami-
JICHUM TIPaBOM IIPHUHMATH PIICHHS IIOA0 peopraHizamii I0puaAnIHOI ocobn, Tpeda 3BaKyBaTH Ha TPYHOIPABOBY
CKJIaJIOBY IILOTO Tporiecy. BoHa momnsrae y HeoOXiJTHOCTI YiTKOTO JOTPUMAaHHSI iMIIEpAaTHBHUX MIPUITUCIB 3aKOHO/IaB-
YUX aKTiB I0J0 3a0€3NeUCHHS TPYJOBHX MPaB MPAIiBHUKIB. Y MeXaHi3Mi peopraHizallii mianprueMcTBa, yCTaHOBH,
opraHizaiii HeMae (QYHKIIIT «Iepe3aBaHTAKUTH CHCTEMY», aKTHBAIliS SKOT aBTOMAaTHYHO MpHU3Bena O J0 po3B’s-
3aHHS yCiX mpaBoBuX MpobOaeM. ColiadbHO-TPYIOBI BiTHOCHHHU — 1€ HE MEXaHIYHUH MPOIIEC, a CKIIaJHA CUCTeMa
MIPaBOBUX 3B’S3KiB 13 TOJIOBHOIO IMOCTATTIO Y IIEHTPI — JIFOAHHOIO-TIpaiiBHUKOM. CepeoBHIIE COMiaTbHO-TPYIOBUX
BiJIHOCHH HaHOUTBIIO MIipOIO MiJXOAUTH JUIS peatizaiii KOHCTUTYIIHHOTO MPUITUCY MO0 JIFOAWHHU K HAWBUIIOT
comiaybHOI IiHHOCTI» [11].

BucnoBku. Hananns Ykpaini crarycy kanmuaara Ha Bctyn jgo €C pimeHHsM €Bporelicbkoi Pagu Bin
23 yepBHs 2022 poKy CTajlo 3HAYHUM CTHMYJIOM JIO0 aKTHBi3allii mporecy pegopMmyBaHHs y Kpaini. ColianbHO-
€KOHOMIYHA IHTeTpallisi YKpaiHu 3 €BPONEeHChKAM COIIaIbHO-TIOIITHYHAM TIPOCTOPOM Ta HAOIMIKEHHS 3aKOHO/IaB-
cTBa YKpaiHHU 10 €BPONEUCHKUX CTAHAAPTIB T4 HOPM € ONHHUM 3 IPIOPUTETHUX 3aBIaHb HALIOHANLHOI Jep)KaB-
HOT MONIITUKK. HaraJlbHUM MHUTaHHSAM 3aJIMIIA€THCS TAPMOHI3allisl HalliOHATFHOTO 3aKOHOAABCTBa y cepi mparli Ta
IMIUIEMEHTOBaHMX IOJIOKECHb MIKHAPOIHUX aKTiB. [IOHATTS Ta TEpMiHH, SIKi 3aCTOCOBYIOThLCS, TOBHHHI OyTH YiT-
KHMH, 3pO3yMIJIUMH, a IX BUKOPUCTaHHs — JIoriyHUM. OT)Ke, HOpMAaTUBHE BH3HAYCHHS MEXaHi3My peaJi3allii moJo-
sxeHb Jlupextusu Pagu Ne 2001/23/€C Bix 12.03.2001 B HallioHaTLHOMY MPABOBOMY ITPOCTOPI MOCHITUTH TPABOBHIMA
3aXUCT MPAIiBHUKIB y pa3i 3MiHU BIIACHUKA MiANMPUEMCTBA 200 Oi3HECY Ta HAOMU3UTh YKPaiHChKE 3aKOHOABCTBO 10
€BPOTIEHCEKUX HOPM Ta CTaHIAPTIB.
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3MATAJBHICTD I JUCKPEIUIAHICTH Y MEXAHI3MI PEAJII3AIIII TPABA CTOPIH
HA IPUMHUPEHHSA B CYJOBOMY ITPOLECI

I'yr Cepriii ®egopoBuy4

acripaHT KadeIpu KOHCTUTYIIITHOTO IIpaBa Ta IPaBOCYAI,
Onecwkuii HanioHaIbHUI yHIBepeuTeT iMeHi . I. Meunnkoa
ORCID: https://orcid.org/0000-0002-8175-8870

Y ecmammi docriodcyromucs pisHi 6uOu npuMupHuXx npoyedyp 3 mouKy 30py HIUsY Ha ix peanizayiio 6 cyoogomy npoyeci
3MALATLHOCE | QUCKDeYItIHOCT.

IIpu docrioxcenni npuUMUpHUX HPOYEOYP MONCHA BUABUMU NEBHI CKIA008] MEXAHIZMY, 61ACTMUEI OYOb-AKOMY CYOOBOMY
npoyecy. Ha nauty oymky, Hatibinbui ACKpAGUMU NPOABAMU 8 MEXAHI3MI peani3ayii npaga cmopin Ha RPUMUDEHHS 8 CYO0BOMY
npoyeci € OUCKpeyiliHicms ma 3ma2anbHicmy. 3mazanbHicmp y X001 peanizayii RpUMIPIOSATbHUX HPOYEOYD — Ye 3a8HCOU AKMUBHA
NO3UYis CMOPIH, KA MA€ 6UPA3 I 8 POPMI NEPe2c08oPi6 Midic HUMU MA 6 NOOATLUIOMY — NUCLMOB020 OQOPMACHHA YUX CNITbHUX
RO3UYil Y NPOEKMI MUPOBOT Y200U, AKA NOMIM NOOAEMBCA HA 3AMBEPONHCEHHS 20CTI00APCbKO20 cYOY. [l0800umbcsl, o ocKinbKu
Cy00s 8 npoyeci 3aUMae YeHMPAIbHY NO3UYII0, MOMY OUCKPeyiliHiCMb — ye 0006 A3K06a CKIA008A 8 MeXaHizmi peanizayii 6cix
NPUMUDHUX POYedYp 8 CYO08oMy npoyeci. 3a80anHs cydy — 3anobiemu 3108HCUBAHHAM Y NPOYECT YKIAOEHH MUPOBOT y200u
Ul yuemienHio inmepecie cmopin ma inwux ocio. Taxum Yurnom, npu peanizayii 3MazanbHOCMi CMOPOHAMU | OOCAZHEHHS HUMU
3200U U000 YMO8 MUPOBOT Y200U, MUM He MeHW, YO0 MAE BUKOPUCAMU OUCKPEYTUHICIb NPYU RPULIHAMMI DiuleHHs N0 CRpasi
W00 NUMAHHS, 3aMBePOIHCYBAmU YMOBU MAKOI MUPOBOL Yeoou abo iomosumu y 3ameepodicenni yici muposoi yeoou. Brazane
BUOAEMBCA OOTPYHMOBAHUM, OCKIIbKU KOHCMPYKYIA «3MA2ATbHICIb-0UCRO3UMUBHICIYbY) 00380156 MAKCUMATbHO peanizysamu
npasa yudacHUKIg Cnpagi ma 00HOYACHO MAKCUMATLHO 3a6e3nedumuy 6CmaHo8ieHi npoyecyanbHUM 3aKOHOM 2apanmii 07 3axu-
cmy ix 3akoHHUX npas ma inmepecis. Tomy cy008a OUCKpeyis € 8aXCTUBUM eleMeHmoM npoyedypu peanizayii npasa cmopin Ha
npumupenta 6 cyoosomy npoyeci. [lpumupri npoyedypu 6 cyoosomy npoyeci, A i iHwi Oii 8 X00i po3enady cnpas, nompeoyioms
00CTIONHCEHHSL T OYIHKU CYOOeI0 Ma BUHECEHHS. HUM PILUEeHHS N0 Chpasi, aKe hakmuuHo niOmMeepoxCcye 3aKOHHICIb 8UMOR2 YUACHU-
Kig cnpasu. 3 ypaxyeanHsIM 6ULeBKa3aH020 NIOCYMOBAHO, WO 8 MeXaHi3Mi peanizayii npasa cmopin Ha NPUMUPEHHSL SHAYHY Mma
HABIMb GUPTLATLHY POTb 8I0IZPAIOMb 3MALATBHICHb MA OUCKpeyiuHicms. 3a ix siocymuocmi abo 6idcymnocmi xoua 6 00H020
3 YUX eneMeHnie HeMONCIUBO Peanizyeamu 6Ka3ane npago.

Knrouogi cnosa: smazansnicms, ouckpeyisl, npumupenns, Mupoea y200d, NOGHOBANCEHHS CYOOi, CyOOUUHCMBO, Npoyec,
3axucm npas, meopis npoyecyanbHO20 Npasd, cyoose piuients, cy00s8a oYiHKa.

Gut Serhii. Competitiveness and discretion in the mechanism of implementation of the right
of the parties to conciliation in the court proceedings

The article examines various types of conciliation procedures regarding the impact of competition and discretion on their
implementation to the court proceedings.

The Study of conciliation procedures allows to identify certain components of the mechanism that are characteristic of
any court proceedings. In our opinion, the most striking manifestations in the mechanism of realization of the parties’ right to
conciliation in the court proceedings are discretion and competition. Competition during the implementation of conciliation pro-
cedures means always an active position of the parties, which is expressed in the form of negotiations between them and later — in
drafting of the agreed terms as a settlement agreement to be submitted for approval by the commercial court. It is proven that
since the judge holds a central position in the process, discretion is a mandatory component in the mechanism of implementation
of all conciliation procedures in the court proceedings. The court’s main objective is to prevent abuses in the process of conclud-
ing a settlement agreement and the infringement of the interests of the parties as well as other persons. Thus, when competing
parties have drafted the terms of a settlement agreement, the judge must, nevertheless, use discretion when making a decision
on the issue to approve the terms of such a settlement agreement or refuse to approve it. The above appears to be justified, since
the construction of "competition-dispositiveness" allows to maximally realize the rights of the participants in the case and at the
same time maximally ensure the guarantees established by the procedural law for the protection of their legal rights and inter-
ests. Therefore, judicial discretion is an important element of the procedure for exercising the right of the parties to conciliation
in the court proceedings. Conciliation procedures in court proceedings, like other actions in the course of proceedings, require
research and evaluation by the judge as well as rendering of a decision on the case, which actually confirms the legality of the
claims of the participants in the case. Taking into account the above, it was concluded that competition and discretion play a
significant and even decisive role in the mechanism of realization of the parties’right to reconciliation. In their absence or in the
absence of at least one of these elements, it is impossible to realize the specified right.

Key words: competitiveness, discretion, reconciliation, a settlement agreement, judge s powers, judiciary, process, protec-
tion of rights, theory of procedural law, court decision, judicial assessment.
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Beryn. OcTaHHIM 4acoM HMHUTaHHS IIOJ0 3aCTOCYBAaHHS MPUMHPHHUX MPOLEAYP Y Pi3HUX (GopMax CymTOUUH-
CTBa CTa€ BCe OIIBII MOIIMPEHUM.

[Ipu 1boMy JOCTIKEHHS HE OKPEMHX Pi3HOBUAIB NPUMHUPHUX MPOLEAYP Y CYAOUHHCTBI, & CAMOTO 1HCTH-
TyTy TOPUMHUPHUX TIpOLENyp, HOro MOHATTS, O3HAK, BIACTUBOCTEH, NPHUHIMMIB (YHKIIOHYBaHHSI (DaKTHUHO
HE 31HCHIOETHCS.

3 ooy Ha BHIIE3a3HAUeHe, MPoOJeMa € aKkTyaJlbHOIO, 4 JOCTI/UKEHHS y WiH ramysi € CBO€4acHHMH Ta
BKIIUBUMH.

Marepianu Ta MeTOAM. [HCTUTYTH 3MaranbHOCTI, TUCKPELii Ta OKpeMi acIIeKTH IX 3aCTOCYBaHHS AOCITIIKY-
BaJM Taki BueHi, sik O.B. Anicimos, O. binocroupskwuii, P. /IBopkin, I.B. 3aBansuiok, P.B. Mininianos, T.M. Mupori-
HuueHko, O.B. Crpinenpka, C.O. IllarpaBa Ta mesaki iHmi gociigHukd. OmHAK BKa3aHi BYCHI aHANI3yBald IIi
iHCTUTYTH BinocobneHo. Kpim Toro, pasiiie He TOCIiIKyBaJIOCh MUTAHHS MICI Ta BIUIMBY 3MarajibHOCTI i Juc-
KPELiHHOCTI B MeXaHi3Mi peaizalii mpaBa CTOpiH Ha MIPUMHUPEHHS B CYJJOBOMY TIporieci. JlociimKeHHs 3Maraib-
HOCTI Ta AMCKPEIIHOCTI B MEXaHi3Mi pealtizailii mpaBa CTOPiH Ha MPUMHUPEHHS B CyJIOBOMY MPOLIECi POBENEHO i3
BHUKOPHUCTAHHAM CYKYIHOCTI METOJIB 3araJlbHOHAYKOBOTO Ta CHENialbHOTO Mi3HAaHHA. OcOOMUBY PONb BifBEAEHO
METOJaM CHCTEMHOTO aHaTi3y Ta CHHTE3Y, OPUIMYHOTO IPOTHO3YBAHHS Ta MOPiBHUIBHO-TIPABOBOTO.

Pe3yabraTu. [Ipu gocnimkeHHi IPUMUPHUX IIPOIEAYP MOXKHA BUSIBUTH IICBHI CKJIA0BI MEXaHi3My, BIACTHBI
Oynp-sIKOMY CyZOBOMY Tiporiecy. Ha Hamry nymKy, HaifOUIbII sICKpaBHMH IIPOsIBAMHU B MEXaHI3Mi peaizarlii mpasa
CTOPiH HA MPUMUPEHHSI B CYIOBOMY IPOIEC] € JUCKPEIiHICTh Ta 3MaraibHICTh.

lomo 3MarajpHOCTI, TO II€ 3aBKIW aKTHBHUM MPOSB MOBENIHKH YYacHHKIB crpaBH. OCKIJIBKH y CTOpiH
CIpaBH MPOTUIICKHI IHTEPECH, TO BOHU MAIOTh MPOSBIIATH ce0e aKTUBHO 317151 TOTO, MO0 11l iHTepecu OyJI0 BUCBIT-
JICHO 1 BUPIIICHO B XOA1 PO3MNISAAY CIIPaBH. 3MarajbHICTh MOXKE MaTH BHpa3 B yCHiN Gopmi abo ¢popMi IHCEMOBOTO
Iianory i ocoOw, SKi 3aIliKaBJIeHi B pe3yJIbTaTi CIpaBH, MalOTh IIPABO BiICTOIOBATH CBOIO IIPABOTY B CIIOPi IUIIXOM
mojayi JToKa3iB, y4acTi B AOCITIDKCHHI JOKa3iB, MOJAHUX 1HITUMH OCOOaMH, BUCIIOBIIOBAHHS BIACHOI TYMKH IO
BCIX MUATaHHSIX, IO MiJUIATAIOTh PO3IVISLAY B CyJI0BOMY 3acilaHHi.

ToOTo SIKIIO PO3IVISIIATH 3MarajbHICTh B X0l pealtizariil IprUMipIoBaJbHUX MPOIETyp — 1€ 3aBKAN aKTHBHA
MIO3MILISl CTOPIH, SIKa Ma€ BUpa3 i B GOPMi IIEPEroBopiB Mik HUIMHU Ta B IMOJAIBIIOMY — IIHCHMOBOTO O()OPMIICHHS
Y3TOIKEHNX MO3HUIIIH y IPOEKTI MUPOBOI YTOIH, SIKa ITOTIM MOJA€THCS Ha 3aTBEPHKEHHS TOCTIONAPCHKOTO CYAY.

P. MinimiaHoB CIyniHO 3a3Hayae, M0 «3 aHali3y eJIEMEHTIB 3MarajbHOCTi BUXOJAWUTH, IO KOHCTHUTYIiHHA
3acaja aBysie co000 3aCHOBAaHY Ha PO3MEKyBaHHI JOKa30BUX MOBHOBAYKEHB CTOPIH Ta CyIy (GOopMy OOYyI0BHU CyIO-
BOTO TIPOIIECY, B SIKiH 3a paxyHOK iHiLliaTHBHOCTI, PIBHOCTI Ta AUCIIO3UTHBHOCTI TapaHTy€eThCS IOBHA peaizamis
CTOPOHAMH MOJKJIMBOCTEH 10710 30MpaHHs JOKa3iB Ta JOBEICHHS CYAYy iX HEPEKOHIIMBOCTI, a IPOIeCyalbHa aKTHB-
HICTh CyZly € 000B’SI3KOBOIO Ta HEBiJI’EMHOI YaCTHHOIO MPOIECY JTOKa3yBaHHs, HOCUTH JIOTIOMIXKHUE Xapakrtep,
CIpsIMOBaHa Ha BPIBHOBa)KEHHS TO3MLIM CTOPiH, BCTAHOBJICHHS MEPBICHUX MPHUYMH BHHUKHEHHS CIOPY, JOCAT-
HEHHS ICTUHU Ta BUHECEHHsI CITPAaBEJIMBOTO MIPAaBOBOTO pillieHHs» [1].

Crig nminrpumatu [.I1. TuMueHKO, 110 KPiM OIIHKH JTOKa3iB, CYl B YMOBaX 3MarajibHOTO MpPOIIECy 3IiHCHIOE
KEPIBHUIITBO MPOIIECOM, pO3’ICHIOE 0c00aM, sKi O6epyTh y4acTh y CIIpaBi, ix mpaBa Ta 000B’s3KH, TIONIEPEHKAE TIPO
MIPaBOBI HACIIAKY BYMHEHHS a00 HEBUMHEHHS ITPOIECYATBHUX iH, CIIpHSE B peaizaiii mpas ocodamu, mo O0epyTh
y4acTh y CIIpaBi, CTBOPIOE YMOBH JIJIsi BCEOIYHOTO 1 TIOBHOTO JIOCIHI/DKEHHS JO0KAa3iB, BCTAHOBIICHHS (DAaKTHYHUX
00CTaBHH 1 IPaBUIILHOTO 3aCTOCYBAaHHS 3aKOHOIABCTBA IPHU PO3TIISAII 1 BUPIIIEHHI cripaBH 1o cyTi. [Ipu 1ibomy cyn
BH3HA4Ya€ 0OCTaBUHM, SIKi MAIOTh 3HAYCHHS [UIS CIIPaBH, HAJIS)KHY CTOPOHY JTOKa3yBaHHs, BHHOCUTH OOCTaBUHH Ha
0OTOBOPEHHS, HABITh AKIO CTOPOHHU HA HHUX He mocwiaiucsa. Cyl Mae MpaBo 3alpOIIOHYBATH MPEICTABUTH CTO-
pOHaM JI0AaTKOBI Joka3u. [Ipy HassBHOCTI TPYAHOIIIB Y MOJaHHI HeOOXiTHUX JOKa3iB Cy/l 38 KIOIOTAHHSAM CTOPiH
crnipusie B 30MpaHHi 1 BUTpeOyBaHHI J0Ka3iB [2].

I.B. 3aBanpHIOK CITITHO 3ayBaXKye, IO «CYI, BIIITPAIOYH BaKJIMBY POJIb B 3MarajbHOCTI CTOPiH, TapaHTYyE
JOTPUMAaHHS JAaHOTO IPHHIIUITY: KEPY€E PyXOM IPOLIECY, OIiHIOE 0OCTAaBHHU CIIPAaBH, 3aCTOCOBYE IOPHUINIHI HOPMH,
HAJar04Y¥ CTOPOHAM MOXKIIMBICTH BiJICTOFOBATH CBOT mMo3wuiii. ToMy 3maratucsi CTOpPOHU 0e3 HisUIBHOCTI Cyay He
MOXyTB» [3, c. 180].

3 ogHOTO OOKY, MOXKHA BiJICTOIOBATH IO3HIIIO0, IO 3MarallbHICTh B IPUMHUPHUX MPOIENypax — I1e 3MaraHHs
JIBOX CTOPIH 3 MPOTWICKHUMH MO3UIISAMH. | TOMY KOJTM MH Ka)keMO IPO MUPOBI YTOIH 1 OyIb-sKi 1HII BUIAH MPH-
MHUPIOBAJILHUX MPOIENYP, iIM HE BIIACTHBA O3HAKA 3MarajbHOCTI, OCKUILKH CTOPOHAM HEOOX1IHO 3HAWTU «CIUIBHY
MOBY», ITITH HAa TIOCTYIIKH OJIMH OJTHOMY, a II¢ B)Ke HE O3HAKH, SKi BIACTHBI 3MaraibHOCTI. OJHAK CIIiJ 3a3HAYUTH,
10 KO)KHA CTOPOHA B TPOIIEC] MEePEeroBopiB 1 MPUXOHKEHHS JI0 CIIJIBHOT JIYMKH, sIKa MOXE TOTIM CKJIACTH 3MiCT
MHUPOBOI yroau, 6e3mepedHo, JOBOAUTh OOCTAaBIHH, Ha SKi BOHA TIOCHIIAETHCS Ta HA SIKUX IPYHTYIOTHCS IX BUMOTH
1 3amiepeueHHs], HeOOX1IHI JOKa3H, BUCIOBIIOE CBOT ITO3HITIT, pOOUTH aKIIEHT Ha SKiCh THTEPECH, SKI HAaHOIIBIIT BaXK-
JIUBI JUIS TaHOTO yYacHUKA MPOIIECY.

ToMy He MOXXHaA CKa3aTH, IO 3MarajbHICTh BIACTHBA HE BCIM NPUMHUPIOBANLHUM IponexypaM. Lle BimHO-
CUTBCA 1 JIO MUPOBOI yroau (KJIacUIHOT (JOPMH 3aBEPIICHHS CYIOBOTO IMPOIECY), i O BPETYIIOBAaHHS CIIOpY 3a
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YYacTIO CY/i, € CTOPOHU TEX aKTHBHO Bi/JICTOIOIOTH CBOI MO3UIII] Ta IHTEpECH, a CyI/Is HAMAraeThCs Ha CIUIbHUX
Ta 3aKPUTUX Hapaaax JOMOMOITH 1M 3HANUTH CHUIBHY TYMKY, SIKYy TaKOX O(OPMHUTH y BUIIsAI MUpOBOI yromu. Lle
Moxe OyTH Menianis, B AKi TaKOXK KO)KHa CTOPOHA BHCJIOBIIIOE CBOI iIHTEPECH Ta IPIOPUTETH BUPILICHHS CIIPABH,
CBOI Oa)kaHH IOJO pe3ynbTaTiB Mexiamii. MexiaTop goromarae opraHi3yBaTH Lei mpolec MepeMOBHH i HaIlpH-
KiHIII JIMTH COUTBHUX yMOK IIOMIO BUPINICHHS AaHOTO cropy. Lle cTrocyeThes i JOCy0BOro BpEeTyIrOBaHHS CIIOPY,
KOJIM CTOPOHA ITHUIIIE IUCTH 200 MpeTeH3ii HIIiH CTOPOH, 1 B TMCTYBaHHI CTOPOHH TaKOX aKTHBHO 3a3HAYAIOTH CBOIO
THO3ULIiI0, OOTPYHTOBYIOTH i, 3arepedyroTh a00 MOTOKYIOTHCS 3 SKUMHCh MO3HUIISMH, 1 BOHH 3HAXOAATh «TOYKU
JIOTUKY» JJISl TOTO, 00 BUPIIUTH CIIPaBy, HE TOBOISYH ii 710 CYLy.

VY 3B’S13Ky 3 MM BB@KAEMO, 10 BiACYTHIM AUCOHAHC MIXK «M’SIKHM» 32 3MICTOM IOHSTTSIM «IIPHMHUPIOBAIIb-
HUX NPOIETYpP B CYJOUYMHCTBI)» 1 3MarajabHICTIO.

Sk 1 Oynb-sIKi HAMaraHHs BPETYIIOBAaTH CIIOPH, CTOPOHH MaroTh OyTH aKTMBHUMH 1 BiICTOIOBAaTH CBOI MO3MIIii
BCeOIYHO Ta IPYHTOBHO.

[HIIOFO Jy”Ke Ba)IIMBOKO 03HAKOIO, SIKa XapaKTepu3ye Oylb-sKi MPUMipIOBAIBbHI IPOIEYyPH B CYIOBOMY ITPO-
1eci, Ha Hally TyMKY, € O3HaKa JUcKpeliiHocTi. L{e mpaBo (MOXKIIMBICTB) CY//Ii HA BIACHUH pO3CY/l MPUUHSATH TICBHE
pilleHHs 3 ypaxXyBaHHSM IO3UIIH cTopiH. BrmacHuil po3cyn no3Bomsie cynni chopmyBaTi Horo GadeHHs CIpaBH,
BaXXJIMBUX aCIEKTiB, IPEMETY CIIOPY, IIOI0 SKOTO CTOPOHH iHIIIFOBaJIH 1€ TIPOBAKSHHSI.

Cyans B porieci 3aiiMae eHTpajIbHy MO3HUIIII0, TOMY JOBEAEMO, IO TUCKPELiIHHICTh — I1e 000B’sI3K0OBa CKJIa-
JI0Ba B MEXaHi3Mi peaizalii BCix IPUMHUPHUX MPOIEAYpP B CYJOBOMY IIPOLECi.

Hamnpuknan, npu BperyaoBaHHI CIOpPY 3a YIaCTIO Cy[Ai JUCKPEUiHHICTE Mae BUpa3 y TOMY, 1110, TO-TepIIe,
CY[ISl BU3HAUAETHCS 3 THM, SIKi ()OPMHU BUKOPHUCTATH JJIS CIIUIKYBAaHHS 31 CTOPOHAMH (CIUIBHI a00 3aKpHUTI Hapay).
Lle MOXxIMBOCTI, SIKi IPOTIOHY€E HOMY NPOIIECYyaIbHUI KOJIEKC, ajle B KOXKHIH KOHKPETHIH CUTYallil Cy[is BU3Ha4Ya-
€TBHCS1, KEPYIOUHUChH BIACHUM PO3CYIOM, O3HAKOIO JUCKPELiHHOCTI 3 MUTAaHHSI, 30KpeMa, Ui 11e OyAyTh CIIITbHI Hapaau
1 CKUTBKH iX Oyzme, ud e OyayTh 3aKpHUTI HapaIw i CKUTBKH X Oyae i sK iX MpOBOAWTH, BCi CKJIAMOBI IUX Hapas.
JlopedHo BiI3HAYMTH, IO JETaJi IPOBEACHHS BPETYNIOBAHHS CIIOPY 3a yYacTIO CY[Il He 3aKpiljIeHi ITpoIecyab-
HUM KOJICKCOM, TOMY BKa3aHe 1€ pa3 MiATBEpKYE, 10 BOHM HAJekKaTh O JTUCKPELitHUX TOBHOBaXEHb CYH[II.

SIk MupOBa yrofa 3a MicyMKaMH BPETYIIOBAHHS CIIOPY 33 YYACTIO CYIUIL, TaK 1 MUPOBA YTo/a, SIKY 3a Pe3yib-
TaTaM¥ IEPEMOBHH MOXYTh 3aIlPOIIOHYBAaTH CTOPOHM Y CYIi, 30epira€ThCsi TUCKPEIiHICTh HOTO MMOBHOBA)KCHB
IIOZI0 3aTBEPKCHHS MHUPOBOI YTOM, OCKUTBKH MPOIECYaTbHUM 3aKOHOM YiTKO BCTAHOBJICHI MOXKJIMBOCTI Ta ITij-
CTaBM JUIS CY/JI IOJI0 BiIMOBH B 3aTBEPIXKCHHI MUPOBOI yTOJIH.

Hanpuknan, ct. 191 I'TIK Ykpaiau 3aKpiriioe, 1Mo y pasi, «SIKII0 BU3HaHHS BiIOBIJa4eM TI030BY CyIIePEUUTh
3aKOHY a00 MOPYIIIye MpaBa Yu iHTEPECH 1HIINX 0Ci0, Cy/] HOCTAHOBIISE YXBATy IIPO BiAMOBY Y IPUHHSTTI BU3HAHHS
BiJIIIOBiTaueM IO30BY i IPOAOBXKYE cynoBui po3miia. Cyx He npuiiMae BiIMOBY ITO3HMBada BiJl T030BY, BU3HAHHS
MMO30BY BIJINIOBiJ]a4eM y CIIpaBi, B siKili 0coOy mpencTaBiisie i 3aKOHHUI NMPEACTaBHUK, SKIIO HOTO Jii cynepeyarh
iHTepecaM ocoOw, sIKy BiH npexactaBisge» [4]. A ct. 192 I'TIK Ykpainu Bkasye, 1o «CyJl MOCTAHOBIISE YXBaly PO
BiJIMOBY Y 3aTBEPIXKCHHI MUPOBOI YTO/IH 1 IPOJIOBXKYE CYIOBUN PO3IIISI, SKIIIO:

1) yMOBH MHPOBOI yroam cyrepedars 3akoHy abo IOpYIUIyIOTH IIpaBa YW OXOPOHIOBAHI 3aKOHOM iHTEpecH
IHIIUX 0Ci0, € HEBUKOHYBaHUMU; 200

2) oHy 13 CTOPiH MHPOBOT YTOJM NPEACTABIISIE 11 3aKOHHUHN MPENCTaBHIUK, Jii AKOrO cyrepedyarh iHTepecam
0co0u, Ky BiH MPEACTABISAE» [4].

TakuM YHHOM TIpW peaizallii 3MarallbHOCTI CTOPOHAMH 1 JOCSATHEHHS HUMH 3TOJW IOJ0 YMOB MHPOBOL
YTOJIM, TAM HE MCHIII, CYIJIsl Ma€ BUKOPUCTATH JUCKPEIIHHICT TPU MPUHHSITTI PIICHHS 10 CIPaBi MO0 MATAHHS,
YH 3aTBEP/HKYBAaTH YMOBH TaKoi MUPOBOI YTOJM, UM BIIMOBUTH Y 3aTBEPIXKCHHI Ii€] MUPOBOT YTOJIH.

Bkazane BUIA€TbCS OOTPYHTOBAHUM, OCKUTBKHM KOHCTPYKIIS «3MarajbHiCTh-JAUCIO3UTUBHICTEY ITO3BOJISE
MaKCUMAIIbHO peai3yBaTH MpaBa YYacHUKIB CIIPABU Ta OJHOYACHO MAKCHMAJIBHO 3a0€3ICYNTH BCTAHOBIICHI TIPO-
[ecyaabHUM 3aKOHOM T'apaHTil JUId 3aXUCTy iX 3aKOHHUX IPaB Ta IHTEPECIB.

[lomo mocymoBoro (MpeTeH31HHOT0) MOPSIIKY BPETYJIIOBAHHS CIIOPY, TO 332 aHAi30M HOTO 3aKOHOIABYOTO
PETYIIOBaHHS CIiJ BIA3HAYUTH, IO JUCKPEIlis B TaHOMY BHIIAJKY NMPUCYTHS, OCKIJIbKH BU3HAHHS MPETEH3Il, sKa
OyJla BU3HAHA 1HIIOK CTOPOHOKO CYIOM, HE € aBTOMATHYHOKO Ji€r0 cydy. Skiio Ou 1e Oynaa aBTOMaruvHa Mdisl, TO
MOXKHa OyJio 6 WTH 3 BiIIOBIUIFO Ha MPETECH31I0 10 HOTapiyca i poOMTH HA BIIMOBIII HA MPETCH31I0 BUKOHABYHMA
HaIWC 1 BAKOPUCTOBYBATH HOTO SIK BUKOHABUUI JOKyMeHT. Alie 3akoH YkpaiHu «[Ipo BUKOHaBYE MPOBAHKEHHS
ta [HCTpyKIIisl 3 opraHi3allii IpUMyCOBOTO BUKOHAHHS PIllIeHb cepell JOKYMEHTIB, SKi BU3HAIOTHCSI BUKOHABUUMH,
HE rmepe0avyaroTh BIIMOBIIb HA IPETEH3110 1HIIOT CTOPOHH 010 HEBUKOHAHHS 200 HEHAJIC)KHOTO BUKOHAHHS YMOB
noroBopy. TakuM YMHOM, HaBITh NP BU3HAHHI MPETEH31T HEOOX1THO 3BEPTATHCS 110 CYILy JUISI OTPUMAHHS PilllCHHS
CyIly TIPO 33JTOBOJICHHSI BUMOT T1031Baua. L{e miaTBepmKye Te, o AaHi Jii € TUCKPEiifHAM TOBHOBaKESHHSM 1 O3HA-
WOMHUBIIHCH 3 JIUCTYBAaHHSIM MK KOHTpareHTaMH, MPETCH31€10, BIAMOBIIIO HAa Hel Ta 1HIIMMU JOKYMEHTaMH, SKi
HaJa€ TI03MBad, Cy/l BIpaBi BU3HATH a00 HE BU3HATH I1i BAMOTH OOTPYHTOBAHUMHU 1 BHHECTH CYIOBE PIillICHHS III0JI0
[BOTO MMATAHHS.
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TakuM YMHOM, HOPEYHO BiJ3HAYMUTH, IO CyAOBa AUCKPEIls € BAXKINBUM €IEMEHTOM IPOLEIYPH peatizarii
IIpaBa CTOPiH Ha MPUMHPEHHS B CyJ0BOMY Iporieci. Lle miaTBeprkye TyMKH JesIKUX JOCHITHUKIB, SIKi BKa3yBajH,
10 CYIOBA TUCKPEIis € «CKIIAJ0BOI0 YaCTHHOK (PYHKIIIOHATILHOTO €JIEMEHTY CAaMOCTIHHOT Cy10BOT Biagmy» [5]; 1e
«IISUTBHICTB CYZUA1 IIPH BUPIIICHHI KOHKPETHOI CIIpaBU HE Ha IMiJCTaBi IEBHOTO CTaHAAPTY (HOPMH), a y BUIIAJKY,
KOJIU caMe IIi CTaHJapTH HaJaroTh HoMy cBOOOIy BUOOPY» [6, . 625]; «aucKpeLiitHuM npaBoM abo AUCKPELiitHOIO
BJIJIOK0 € HajaHa 0co0i cBoOOa MiATH Ha CBill po3cyad, TOOTO, OLIHIOKYH CUTYAIliF0, BUOMPATH OAMH 13 KiJTBKOX
BapiaHTiB Jiii (00 yTpuMyBaTHUCs BiJ Jiif) UM OIMH 13 BapiaHTiB MOXKIIMBHUX PillieHb) [7, ¢. 276-277]; «y KOHIeMNIIii
«CTPUMYBaHb 1 MPOTUBAr» Ccy/ 03 AUCKPEIii He € B0, OCKIIBKH HOTO MOBHOBaXXEHb, a0COIIOTHO BU3HAUEHHUX
3aKOHOM, 3aMaJIo JJIsl BIUIMBY Ha CyCIHiIbHI BiTHOCHHY B YKpaiHi» [5]; «1IpaBo, MOXKJIMBICTH JiSITH 3a BIACHUM PO3-
CYZIOM», «CTPHMAHICTBY, «BIACHUH po3cym» [8].

[TpumupHI poneaypHr B CyIOBOMY IPOIIECi, SIK 1 iHII il B X0OAi po3IIsALy CHpaB, MOTPEOYIOTh TOCIiIKECHHS
1 OITIHKM CyAJICI0 Ta BUHECEHHS HUM DIIlIEHHS MO CIIPaBi, K€ (paKTUYHO MiATBEP/DKY€E 3aKOHHICTh BUMOT YIACHHKIB
CTIPaBH.

BucHoOBKM. 3 ypaxyBaHHSIM BHIIIEBKAa3aHOTO MOJKHA ITIICYMyBAaTH, III0 B MEXaHi3Mi peajizamii npasa cTOpiH
Ha IPUMHUPEHHS 3HaYHy Ta HABiTh BUPIMIATIBHY POJIb BiAITPAIOTh 3MarajbHICTh TA TUCKPEIIHHICTD. 3a iX BiCyTHO-
cTi a60 BiICYTHOCTI X04a O OHOTO 3 IUX €JIEMEHTIB HEMOXKIIMBO pealli3yBaTy BKa3aHe IPago.

OnHOYaCHO CIIi/i BU3HATH, IO TOCTIHKEHHS IPUMHUPHUX MPOIEAYp Ha ChOTOAHIIIHIM JeHb MaloTh a00 By3b-
KHi, a00 MOBepXHEBUH XapakTep. ToMy MpOBEACHHS IMOOKUX CHCTEMHHUX NOCTI/DKEHb Y I chepi BUAAeThCS
CBOEYACHUM Ta aKTyaJTbHUM.
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The enforcement of international legal obligations through coercive measures, particularly economic sanctions, has
become increasingly central in contemporary international law due to widespread violations of these obligations. The United
Nations Security Council (UNSC) has adopted economic sanctions as a key tool to compel States to comply with international
legal norms, thereby maintaining international peace and security. Despite their significance, the use of economic sanctions
by UNSC is fraught with significant complexities and challenges, including issues of legality and effectiveness. Existing research
largely focuses on these issues but often overlooks critical questions related to the domestic implementation of economic sanctions.

This study examines the multifaceted problems associated with the application of UNSC economic sanctions from the
perspective of both international and national law. It builds on existing literature and employs systematic, analytical, and docu-
mentary methods to investigate these issues. Key findings include such UNSC economic sanctions application challenges, which
arise at the international level, as the blocking of UNSC resolutions through veto power; delays in its adoption, inconsistencies
between UNSC resolutions and international law, vague language of these international legal acts. Other problems include
those that arise at the national level, such as refusal to implement, improper or delayed implementation of UNSC resolutions
within domestic legal orders due to the peculiarities of UN Member States’ legislative processes, vague wording in UNSC res-
olutions, lack of a Member States capacity, resources, or political will to effectively implement economic sanctions; absence
of constant monitoring of economic sanctions application, ineffective enforcement of these coercive measures and the lack of
coordinated efforts among UN Member States in these areas.

The research highlights the need for enhanced focus on national implementation of UNSC economic sanctions, stressing
the importance of adopting enabling legislation, establishing a coherent system of national bodies, and improving coordination
among UN Member States. Addressing these issues is crucial for ensuring the effective application of UNSC sanctions and ful-
filling obligations under the UN Charter.

Key words: coercive measures, economic sanctions, effectiveness of sanctions, enforcement, legitimacy, sanctions imple-
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Kapmiora €nusasera. Exonomiuni cankuii OOH sk 3aci6 3a0e3neyeHHs1 A0TPUMAHHS MiKHAPOJXHOIO
npapa: npod/eMu 3aCTOCYBAHHSA

3abesneuenns GUKOHAHHS MIJICHAPOOHO-NPABOBUX 30006 A3aHb 34 OONOMO20I0 NPUMYCOBUX 3AX00I8, 30KDeMA eKOHOMIY-
HUX CAHKYiU, cmae 0e0ai 6adiCIuGiuuM y Cy4acHoMy MIdCHAPOOHOMY Npasi uepe3 nowupenicmy ixuix nopyutens. Pada Bes-
nexu Opeanizayii 06 eonanux Hayiti (PF OOH) 3acmocosye eKoHoMiuni Cankyii Ik OCHOBHUU THCMPYMeHm 015 RPUMyCy dep-
248 00 OOMPUMAHHS HOPM MIJCHAPOOHO20 NPABA, MUM CAMUM NIOMPUMYIOUU MIdDCHAPOOHUtl mup | besnexy. Hessaocarouu Ha
BANCTUBICMB YbO2O MeXaHi3MY, 3acmocysarts ekonomiunux cauxyiit Pb OOH cynpoeodicyemvca 3HauHumu mpyoOHouamu, wo
108 ’A3YEMbCA 3 NUMAHHAMYU 3AKOHHOCIE MA eeKMUBHOCIT YuXx NPUMYCOBUX 3aX00i8. IcHYI0Ui 00CTIONHCEHHS NePesadtCHO 30Ce-
DeodcyIombCa HA 3a3HAUEHUX NPOONEMAX, HPOMme YaCMOo i2HOPYIOMb KPUMUYHI RUMAHHS, NO8 A3aHi 3 IMIIeMeHmayieio cankyii
HQ HAYIOHATILHOMY DiGHI.

Ha 6iominy 6i0 Hux, ye 00CTiONCeHHS OXONTIOE KOMILEKCHT NPoOieMu, n08 a3aki i3 3aChOCY8AHHAM eKOHOMIMHUX CAHK-
yiti Pb OOH, six 3 mouku 30py MijCHaApoOH020, Mak i HAYlOHATbHO20 npasa. Bono cnupaemvca Ha ichylouy aimepamypy ma
3aCMOCO8ye CUCMeMHULL NIOXI0, Memoou anarizy ma CUHmesy, a MaKoxic Memoo OOKYMEHMANbHO2O AHANIZY Ol O0CIONCEHHS
OKpeCneHux Numats.

OcHoBHI BUCHOBKU 00CTIONCEHHS 6KIOYAIOMb MAKI 8UAGNEHT npodnemu 3acmocyeanus ekonomiunux cankyiti PE OOH,
WO BUHUKAIOMb HA MIdDICHAPOOHOMY pigHi, sk 6nokysanns pesomoyii PB OOH yepes npago eemo,; 3ampumxu y ixHbomy npu-
uHsmmi; Hegionosionicmu pezomoyiti Pb OOH nopmam MidcHapooHo2o npasa, a makodxic Hewimkicmys opmyniosans, wo Mic-
MAMbCA Y YUX MIJCHAPOOHO-NPABOBUX AKMAX.

o inwux npobrem Hanedcamo mi, wo SUHUKAIOMb HA HAYIOHATLHOMY Pi6HI, MAKi K 610M06a 810 IMNIeMeHMayii, HeHa-
nexcna abo neceoeyacua imnaemenmayis pesonoyiti Pb OOH y nayionanshux npagonopaoxax uepes ocoonugocmi 3akoHo0ds-
yux npoyecis oepacas-unerie OOH, posnausuamicmy opmymosans pesomoyiti Pb OOH, 6pak cnpomodxcrocmi, pecypcie adoo
nonimuynoi eoni depacas-unenie OOH 01 eghekmueH020 BNPOBAONCEHHS eKOHOMIUHUX CAHKYIU, 8I0CYMHICb NOCMIIHO20 MOHi-
MOPUHY UKOHAHHS. eKOHOMIUHUX CAHKYIll; HeegheKmugHe 3a0e3neuerHss OOMPUMAHHS YUX NPUMYCOBUX 3aX00I68 Ma 8I0CYMHICIb
KoopouHayii 3ycunv depocas-unenie OOH 6 yux cpepax.

Hocnioocenns niokpecnoe HeoOXiOHicmb NOCULeHHs. yéazu 00 imniemenmayii exonomiunux canxkyiti PB OOH Ha nayi-
OHATILHOMY Di6HI, HALOTOULYIOUU HA BANCIUBOCI YXBANEHHA BION0BIOH020 3AKOHONABCMBA, CMBOPEHHA 31A200HCEHOT CUCHEMU
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HAYIOHATLHUX OpeaHie ma NoKpaujeHus koopounayii mixc depocasamu-unenamu OOH. Po3g’sa3anua yux nUmauy mMae eupi-
WanbHe 3HaueHHa 01 3abe3neuenns epexmugrozo 3acmocysanus canxyiu PB OOH ma euxonauus 30008 ‘a3amy, nepedbayenux
Cmamymom OOH.

Kniouosi cnosa: npumycosi 3axo00u, exonomiuni canxyii, egpexmugnicmo canxyit, 3a6e3neyents OMPUMAHHS, 3AKOH-
Hicmb, imniemenmayis canxyii, Opeanizayis 06'conanux Hayil.

Introduction. In recent years, international law has increasingly focused on the enforcement of international
legal obligations through mechanisms of coercion, largely due to the widespread violation of these obligations
[1, p. 320]. Sanctions, in particular, are one of the primary instruments of legitimate coercion that international law
provides to its subjects for the enforcement of international norms. In this sense, the United Nations Security Coun-
cil’s (hereinafter UNSC) sanctions are understood to play a crucial role in maintaining the international legal order
by exerting collective pressure on States violating international law, forcing them to stop their illegal activities and
take responsibility for their actions.

The UNSC’s practice of applying sanctions shows that economic sanctions are most often used [2, p. 5].
However, despite the importance of economic sanctions for maintenance of international peace and security, their
application is one of the most complex and significant issues in modern international law [3, p. 377], and it has not
attracted significant attention of scholars. Moreover, practice demonstrates that the adoption of UNSC sanctions
raises various problems, including questions concerning their legality and effectiveness. As for the effectiveness,
there is a noticeable tendency toward negative assessments: the effectiveness of the UNSC’s economic sanctions is
often assessed low and is increasingly questioned.

These circumstances, along with the primary responsibility of the UNSC for the maintenance of international
peace and security, the growing complexity caused by an expanding range of sanctions targets, instruments, and
mandates, which makes it difficult to effectively apply UNSC economic sanctions, emphasize the importance of
studying this topic.

Materials and methods. Issues related to UNSC economic sanctions have garnered considerable attention in
international law doctrine, especially since the resurgence of UNSC powers after the end of the Cold War. However,
most of the existing research focuses mainly on the legality of UNSC economic sanctions under international law or
the effectiveness of their impact on targeted actors. Other issues related to the application of UNSC economic sanc-
tions, particularly those that may arise at the domestic level, are largely overlooked in the legal literature. Only a few
studies have dedicated attention to this specific research topic, including those by Yu. V. Malysheva, S. E. Eckert,
T. J. Biersteker, M. Tourinho, V. Gowlland-Debbas, M. Brzoska, J. Brewer, and R. Nephew. The current research
builds on the conclusions of these authors and applies the following scientific methods: a systematic approach to
identify problematic issues related to the UNSC’s application of economic sanctions, synthesis and analysis meth-
ods to investigate the international legal regulation of the UNSC’s sanctioning authority and its components, and
method of documentary analysis to study and summarize the practice of applying economic sanctions at both the
international and domestic levels.

Discussion. At the outset, it should be noted that the legal literature contains numerous definitions of the
term «sanction», as well as its variant «economic sanction». These variations stem from different approaches
used in international and national legal systems, as well as the evolution of relevant terminology in legal doctrine.
The primary reason for this diversity seems to be the absence of a legally binding definition of the term «sanction» in
any international legal instrument. Likewise, soft law instruments have failed to establish a definition of this concept
that is both generally accepted and supported by State practice.

Nevertheless, some kind of consensus has been reached, at least regarding the fact that the term «sanction» is
currently employed to indicate measures taken by the UNSC under Art. 41 of the United Nations Charter (herein-
after UN Charter) to remedy a situation falling under Art. 39 and implying «a threat to peace, a violation of peace,
or an act of aggression» [4, p. 9]. Although the application of this term in the mentioned sense is sporadically con-
tested. It is considered inaccurate and «not self-evident» because it does not appear in the UN Charter [5, p. 151],
where Art. 39 refers to «measures...taken in accordance with Articles 41 and 42», Art. 41, in turn, refers only to
«measuresy, while Art. 42 refers to «action» when it comes to measures involving the use of armed force [6]. These
observations have not been entrenched in either legal literature or practice. In particular, UNSC resolutions them-
selves sometimes refer to the relevant measures as «sanctionsy [7, p. 4].

Thus, within this paper, the term «sanction» will be used to define measures taken by the UNSC under Chapter
VII of the UN Charter, while the term «economic sanction» will be used to denote its particular type, the application
of which is anticipated by Art. 41 of the UN Charter, which reads as follows: «The Security Council may decide
what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call
upon the Members of the United Nations to apply such measures. These may include complete or partial interruption
of economic relations...» [6, art. 41]. According to K. V. Gromovenko, an analysis of the practice of imposing these
measures by the UNSC allows to conclude that the application of the formula for «complete or partial interruption of
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economic relationsy involves a wide range of measures, including embargo, boycott, blockade, freezing of financial
assets, prohibition of investment in the economy of a targeted State, as well as providing it with financial, material,
technical, and other assistance [8, p. 72]. Moreover, as indicated by N. Ronzitti, the possible measures provided for
in Art. 41 constitute a non-exhaustive list [4, p. 15].

Thus, apart from the issue of defining the notion of sanctions, particularly those of an economic character, it is
important to attain a clear understanding of the existing types of economic sanctions, their nature, and specific char-
acteristics, on which the effectiveness of their application directly depends. This understanding will help justify and
define the criteria for applying specific types of economic sanctions, foresee possible outcomes of their application,
and anticipate potential obstacles as outlined in international and domestic law.

In this context, it is necessary to consider the existing types of economic sanctions. The most common and
significant classification of economic sanctions is based on the nature of restrictions. Within this classification, eco-
nomic sanctions are divided into trade and financial sanctions. The first category includes restrictions on imports
and exports of goods, services, and technologies, as well as blacklisting practices, which involve banning trade with
entities on such lists. The second category encompasses measures that interrupt financial flows, such as asset freezes,
prohibitions on financial transactions, and restrictions on the export of loans and investments [9, p. 4445, 63].

Another important classification is based on the scope of economic sanctions: comprehensive and targeted
sanctions. Comprehensive sanctions are imposed on an entire State and include a ban on a broad range of economic
activities. Targeted sanctions, also known as «smart sanctionsy, are restrictions applied to «leaders, decision-mak-
ers, their principal supporters, or individual sectors of an economy or geographic regions, rather than indiscrimi-
nately at an entire population» [10, p. 2]. Individuals are often subjected to travel bans and asset freezes, while legal
entities may face restrictions on their assets. Targeted sanctions can be applied to specific sectors of activity, such as
aviation, or can restrict trade across entire economic sector of a State. These sectoral targeted sanctions often include
arms embargoes, bans on commodity and transportation, as well as broader financial sector limitations. Finally, eco-
nomic sanctions can focus on a particular regions within a State, such as provinces, sub-regional areas, or territories
controled by proscribed rebel groups [11, p. 13].

Regardless of the type of economic sanctions implemented, their application remains crucial in any sanctions
regime. Doctrinally, different terms are used to describe the process of implementing economic sanctions. This var-
iation is particularly noticeable when working with English and Ukrainian sources. Therefore, it is also necessary
to clarify the specific meanings of certain terms as they are used in this study. When discussing economic sanctions,
the term «application» can be understood in two distinct ways. In the narrow sense, «application» refers to the pro-
cess of adopting a legal act that imposes economic sanctions on a target. In a broader sense, «application» encom-
passes additional procedural actions, depending on the level at which the legal act is adopted [12, p. 177-179].
These may include transposing international legal acts into domestic legal orders, applying them through relevant
policy provisions in domestic processes and procedures, and enforcing policies undertaken by national authorities
to ensure compliance and impose penalties in case of violations [13, p. 37-39].

The peculiarity of the UN’s application of economic sanctions lies in the integration of two key stages:
the adoption of a sanctions resolution by the international organization within the international legal order, and its
subsequent adoption by States, which is regarded as translating the resolution into the domestic legal order.

Thus, the application of UNSC economic sanctions requires certain measures at both international and national
legal levels. On this basis, it is possible to distinguish two levels of the imposition of UNSC economic sanctions—
international and domestic.

It is noteworthy that problems with the application of UNSC economic sanctions can arise at both of these
stages. As logically follows, the adoption of UNSC sanctions resolutions marks the initial step in the UN sanctions
mechanism. Thus, the effectiveness and alignment of these resolutions with international law, as well as their prac-
tical impact on the behavior of targeted entities, largely depend on the thoroughness and precision of the work per-
formed by Member States representatives and UNSC services at this stage. This is particularly crucial in assessing
the necessity of sanctions and in defining their scope and nature [12, p. 179].

Nevertheless, several significant problems arise at this stage that require attention. The most pressing among
them are as follows. First, there is the issue of the veto power held by one of the five permanent members of the
UNSC [6, art. 27(3)], which often renders the UNSC incapable of adopting a relevant resolution. This has been
a frequent point of criticism against the UN. As P. Achilleas notes, the «hyper-centralized model of the sanctions
system poses a problem for the work of the UN. Due to the way Security Council resolutions are adopted, any veto
raised by one of the five permanent Member States blocks the sanctions system. Consequently, the Security Coun-
cil can never act against the interests of one of the five permanent members or their allies. This explains the weak
nature of the sanctions mechanism, especially during the Cold War. This observation remains valid even today»
[14, p. 32]. This perspective is difficult to dispute, particularly in light of the ongoing aggression by the Russian Fed-
eration against Ukraine. While this aggression constitutes a clear violation of Article 2(4) of the UN Charter [6], the
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UNSC remains paralyzed by Russia’s veto, unable to enforce the obligations under the UN Charter [15, p. 32], and,
obviously, maintain and restore international peace and security [6, art. 39].

Other problems associated with the veto power, as enshrined in the UN Charter, also emerge. One frequently
cited issue is the UNSC'’s sluggish response to international crises, making it «not necessarily effective in addressing
the problems of rapidly evolving international relations» [7, p. 10]. Additionally, the lack of transparency and ration-
alization in sanction measures is criticized, particularly since nothing «can be expected from the permanent Member
States» [14, p. 33], apart from the well-known practice where «the superpowers and other permanent members of
the Security Council, as well as their allies, are protected from mandatory sanctions» [16, p. 276].

Moreover, beyond the UNSC itself, numerous UN-related actors are involved in sanctions implementation at
this level. The key institutional actors among them are the UN sanctions committees, their Panels of Experts, and
the UN Secretariat [17, p. 157]. The effectiveness of sanctions implementation is also greatly impacted by the per-
formance of these bodies. However, it has been observed that the UN Secretariat often falls short in fully executing
its responsibilities: «The willingness of officials to integrate sanctions with other UN operations is often impeded by
erroneous and outdated misperceptions about sanctions...High-ranking officials at the UN and in prominent member
states may not be aware of their obligations to implement sanctions or of the security benefits that accrue from com-
pliance with Security Council measures» [18, p. 2]. In this context, some scholars have accused the UN Secretariat
of self-limiting its role by failing to raise awareness and assist in sanctions implementation, thereby reducing the
effectiveness of sanctions [17, p. 159].

The performance of Panels of Experts, which are independent investigative teams authorized by UNSC res-
olutions and appointed by the UN Secretary-General to monitor sanctions implementation [17, p. 154], has also
faced criticism. These panels are primarily responsible for preparing reports that provide recommendations on
the designation of sanctions targets or their subsequent modifications. These reports serve as the basis for action
by the UN sanctions committees. However, it has been observed that the experts’ reports are often carefully fil-
tered to conform to the political leanings of the permanent members of the UNSC. Such a filtering process leads
to the «lowest common denominator» of information, thus reducing the effectiveness of monitoring sanctions
implementation [17, p. 160].

Secondly, another important issue concerns the legality of UNSC resolutions. The adoption of the UN Charter
in 1945 established the foundation for a new international legal order, fundamentally altering the view of coercion
as an institution of international law. Since then, it has been generally recognized that any form of coercion, includ-
ing economic sanctions, must be applied only on the grounds and in the manner prescribed by the principles and
norms of international law [19, p. 77]. This principle is fully applicable to UN economic sanctions, which must be
legitimate under the provisions of the UN Charter and other norms of international law to effectively maintain and
restore international peace and security.

One of the primary concerns related to the legitimacy of UN economic sanctions is the UNSC’s competence
in imposing these measures. Decision-makers who decide to impose sanctions must act strictly in accordance with,
and within the scope of, the coercive powers granted to them under international law, particularly under the UN
Charter. This is especially crucial for the UNSC, given its central role in the collective security system. It is there-
fore imperative that UNSC decisions, which are of great importance and far-reaching implications for international
security, be carefully considered, well reasoned, based on solid evidence, and consistent with sound assumptions.

In this context, an analysis of Chapter VII of the UN Charter reveals that economic sanctions can be imposed
only in situations that the UNSC defines as «a threat to peace, breach of peace, or act of aggression» [6, art. 39].
As V. Gowlland-Debbas observes, although there is «no legal definition of these terms, at least concerning a threat
to or breach of the peace» and that «such determinations are discretionary», these determinations should be made
within the limits imposed by the UN Charter, particularly Article 24(2), which refers back to the purposes and prin-
ciples of the UN, as well as general international law [20, p. 4]. M. Rowhani holds similar views, arguing that the
UNSC’s sanctioning power should be constrained by the «UN Charter’s bounds», which include the UN’s primary
purposes as specified in its Preamble, as well as the other purposes and principles outlined in Articles 1-2 of the
UN Charter [21, p. 133]. Particularly relevant to UNSC sanctions is the principle of respect for human rights and
fundamental freedoms [6, art. 1(3)], which must be considered when drafting and adopting sanctioning resolutions.

However, this is not always the case, as evidenced by the fourteen ongoing UN sanctions regimes, most
of which are embargoes [21, p. 133]. These comprehensive economic sanctions have sometimes posed risks to
the UN’s overarching goal of promoting a higher standard of living, fostering economic and social progress, and
upholding the universal observance of human rights and fundamental freedoms [6, art. 55].

A notable example frequently cited in legal literature is the UNSC sanctions imposed on Iraq in 1990.
The practical implementation of this comprehensive economic sanction had far-reaching and irreversible effects on
the Iraqi economy and population, without achieving the intended behavioral change from the targeted government
[22, p. 3]. These circumstances have led some international law scholars to characterize the measure not only as a
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«blunt instrument, which hurt large numbers of people who are not their primary targets», but also as a tool of «mass
destruction» [23, p. 108].

Moreover, the case of Iraq, along with the sanctions imposed on Yugoslavia, and Haiti [24, p. 27], sparked
discussions about the applicability of core humanitarian law principles — such as necessity, proportionality, and dis-
crimination — in assessing the «acceptable» collateral damage of UNSC sanctions regimes [25, p. 94]. M. O’Connell
has argued that while international humanitarian law traditionally applies to State conduct during wartime, these
humanitarian principles could provide a relevant framework for considering the design and implementation of eco-
nomic sanctions outside of armed conflict [26, p. 74-75].

This approach finds justification in the similarity of collateral damage that both economic sanctions and mili-
tary interventions can cause. Consequently, as some scholars have observed, it is widely accepted that the principles
of necessity, proportionality, and discrimination should apply to any entity imposing sanctions [27, p. 7]. Therefore,
the conformity of UNSC sanctions resolutions with these principles is crucial in determining the legality of such
measures.

An additional consequence of the humanitarian impact of comprehensive sanctions was the introduction of
UNSC sanctions reforms in the 1990s and 2000s. The primary goals of these reforms were to reduce the devastating
humanitarian effects of comprehensive sanctions, improve the implementation of agreed measures, and ultimately
develop measures that could focus on those responsible for threats to international peace and security without sub-
jecting civilian populations to undue stress and suffering [23, p. 108]. These efforts led to a shift away from com-
prehensive sanctions toward more targeted ones. However, those involved in the reforms recognized that it would
be nearly impossible to eliminate all negative side effects of sanctions [28, p. 15].

Practice has shown that these concerns were well-founded, as issues related to the application of targeted sanc-
tions—particularly in the area of human rights, such as due process rights—soon entered public debate. This raised
questions about judicial review and other remedies for individuals affected by economic sanctions. As M. Honda
points out, the «measures implemented through targeted sanctions are under significant and growing challenge.
National and regional courts have increasingly found fault with the procedures used for listing designations of sanc-
tions on individuals and entities, as well as with the adequacy of procedures for challenging designations. This is an
unintended consequence of UN targeted sanctions. Human rights advocates have criticized the UN, contending that
the prevailing UN procedures for making designations violate the fundamental norms of due process» [24, p. 31].

It is important to note that procedural process rights are not the only rights that can be affected by UNSC
economic sanctions. Other vulnerable human rights include the right to property, privacy, and reputation, as well as
the right to freedom of movement [21, p. 142].

To address these unintended consequences, the UNSC introduced the Office of the Ombudsperson. However,
this development has not fully resolved the human rights issues associated with economic sanctions. As T. Ruys
notes, «these efforts continue to fall short of providing adequate guarantees, for example with respect to the right to
property and the right to be heard, particularly because the competence of the Ombudsperson is limited to the ISIL
and Al Qaeda sanctions regime» [29, p. 39].

Thirdly, the subsequent problem that may arise during the adoption of UNSC sanctions resolutions is con-
nected to the language used in these documents. The importance of this aspect lies in the link between the clarity
and precision of the resolution’s text and the effectiveness of UNSC sanctions. After all, an analysis of the content
of resolutions imposing economic sanctions allows to determine the range of tasks assigned to Member States
for ensuring the implementation of the adopted economic sanctions. Therefore, the extent to which the goals set by
the resolutions are achieved largely depends on the quality of the legal drafting of the key wording in the resolu-
tions [12, p. 181].

In this regard, UNSC resolutions must first specify the article of Chapter VII of the UN Charter on which the
sanctions are based. This should be done to eliminate ambiguity in the interpretation of sanctions resolutions, given
that Chapter VII of the UN Charter, in addition to non-armed measures defined in Art. 41, provides for the adoption
of temporary measures (Art. 40) and armed measures (Art. 42) [6].

Furthermore, given the wording of Art. 41 of the UN Charter, which grants the UNSC the power to freely
decide on «what measures not involving the use of armed force are to be employed to give effect to its decision» [6],
and moreover, leaves the list of possible measures open, States might consider their obligations under the adopted
resolutions to be unclear or technically challenging to comply with. The situation is further complicated by the
absence of agreed legal definitions of terms used in UNSC resolutions. For this reason, a number of scholars have
argued that standard language should be used to ensure a unified interpretation of Member States’ obligations and
their subsequent fulfillment [28, p. 17].

In addition to clear wording, UNSC sanctions resolutions should specify the exact behavior expected from
the target, so that it is clear what changes will lead to the lifting of economic sanctions. This is essential from the
point of view of the effectiveness of sanctions, which, in turn, affects their legality. According to M. Bossuyt, UNSC
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sanctions that are legitimate at the outset may cease to be so, «...if after a reasonable period of time, they do not
lead to the desired result. The lack of efficacy impairs their legitimacy» [30, p. 2]. In this case, concerns about the
negative impact of economic sanctions on human rights emerge, as the point of maintaining sanctions is diminished
if they continue to have a detrimental impact on human rights without achieving their intended outcomes.

Having outlined some of the main issues that arise at the international level of UNSC sanctions application,
let us now turn to the domestic level. This level also has specific features that reflect the peculiarities of UNSC sanc-
tions as coercive measures adopted by an international organization. This particularly concerns the fact that UNSC
resolutions are acts of international law addressed to States and serve as a source of subjective rights and obligations
for them. Moreover, the direct executors of sanctions are subjects of domestic legal orders, which include public
authorities, natural and legal persons, whose behavior is regulated by domestic law. These factors highlight that
UNSC resolutions cannot be applied in the abstract. Quite the contrary, for their validation and effective execution,
resolutions must be incorporated into national legislation and work through domestic legal instruments [31, p. 257].

This raises the problem of timely and effective incorporation of UNSC resolutions into municipal legal sys-
tems. In this regard, it has been observed that despite their importance on the international stage, UNSC decisions on
economic sanctions are generally treated as non-self-executing and therefore require the enactment of implementing
legislation to be enforceable within the domestic legal order [32, p. 40]. This has led to a lack of automatic and
prompt application of UNSC sanctions by the executive branch, which in turn affects their effectiveness. It has been
suggested that there may be a notable delay in the implementation of decisions in domestic law, and, while Member
States have become more responsive to UNSC actions, there is still potential for further improvement [28, p. 19].

For instance, on average, it takes the European Union (hereinafter - EU) 42 days to enforce a UNSC decision
within its legal order. While this can be considered a relatively quick reaction, it still creates a significant time gap.
Moreover, given that the EU’s bureaucracy is well-organized, one might assume that many States experience even
longer delays [28, p. 19]. This is particularly relevant for States that rely on the parliamentary process to adopt
specific sanctions laws on a case-by-case basis, as passing new legislation is a time-consuming process [32, p. 41].

Additionally, the challenge of national ad hoc sanctions legislation is tied to the issue of sanctions termina-
tion, since domestic measures are only justified while UNSC sanctions remain in effect. To avoid legal issues with
domestic measures related to previously lifted UNSC sanctions, States must align the termination of domestic sanc-
tions with the UNSC’s decisions, which can be problematic if a State needs to navigate the entire legislative process.
For some States, however, this is less of an issue as they rely on pre-existing legislation not specifically related to
UNSC sanctions, such as trade and emergency laws, or laws regulating the export of war materials. Nonetheless,
such legislation may also be problematic as it can lead to fragmented legal frameworks for economic sanctions
implementation, potentially resulting in gaps, particularly regarding financial and currency transactions [32, p. 45].

Related to this is the problem associated with the full and accurate transfer of the meaning of UNSC decisions
[33, p. 90]. This issue partly pertains to the problem of undefined terms, such as «goods», «food in humanitarian cir-
cumstancesy, «essential humanitarian need», and «military equipment», which are often left open-ended in UNSC
resolutions [32, p. 51]. This drafting approach leaves a significant margin of discretion to implementing authorities
and detracts from uniform implementation. Unfortunately, this practice continues, and UN Members States continue
to express concerns about unclear obligations [28, p. 18], even though recent sanctions resolutions have increasingly
employed standard language. However, ambiguous language is not the only factor contributing to uneven UNSC
sanctions implementation. Another factor is States deliberately exceeding or falling short of what is required of them
while implementing sanctions in domestic law [32, p. 47]. Together, these factors can hinder the impact and effec-
tiveness of UNSC sanctions due to their inconsistent application [34, p. 8]. Gaps in legal regulation can be exploited
by «sanctions bustersy», undermining the effectiveness of UNSC regimes in achieving their objectives.

It is also important to note that uneven implementation is not the sole factor affecting the effectiveness of
UNSC sanctions. Other contributing factors include the lack of capacity, resources, or political will to effectively
implement sanctions [34, p. 8].

Furthermore, there is the issue related to monitoring the implementation of sanctions. Monitoring and the
adoption of economic sanctions by the UNSC are inextricably linked. Therefore, the design and implementation of
sanctions cannot be evaluated separately. For instance, if a particular measure does not lead to the desired outcomes,
this may prompt certain adjustments, which must then be adopted by the UNSC. In turn, to determine this, Member
States must implement the UNSC resolution that was passed and report their implementation efforts back to the UN
system [35, p. 6].

Interestingly, the first instance of UNSC sanctions, imposed on Southern Rhodesia in 1966, did not include
any provisions for reporting. In contrast, today Member States are generally requested or obligated to provide peri-
odic reports on their legal and regulatory measures for implementing UNSC sanctions. However, sanctions com-
mittees receive substantive responses in fewer than 50 percent of cases [17, p. 155]. Moreover, when information is
provided, it is often minimal [17, p. 163]. Furthermore, there is no mechanism in place for maintaining institutional
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memory on previous UNSC sanctions regimes or for formulating lessons learned from the sanctions machinery.
Similarly, no agreed evaluative framework exists to assess the progress of sanctions implementation. For example,
while the EU is responsible for implementing UNSC sanctions regimes, its institutional contact with UNSC sanc-
tions policies is limited only to organizing a biannual EU-UN sanctions seminar in New York [36, p. 89].

Finally, the issue of sanctions enforcement arises. An important aspect of sanctions implementation that
is often overlooked is the role of the private sector. Most measures would be ineffective and «unimplementable»
if they relied solely on government actions [17, p. 163]. Moreover, it should not be forgotten that economic sanc-
tions create strong incentives for evasion: evasion is reported to occur in more than 90 per cent of cases involving
targeted UNSC sanctions. Targets of sanctions commonly devise methods to circumvent these measures and are
likely to explore various strategies to mitigate their impact [37, p. 18]. To address this issue, the UNSC has, in sev-
eral instances, explicitly called on States to adopt domestic enforcement measures, including appropriate penalties
for violations of sanctions [38, p. 4].

However, States’ legislation has not been uniform in this regard. Since general sanctions legislation does not
always include penalties, a legal basis for imposing such penalties has been sought in general penal codes, specifi-
cally tailored penal measures for violations of arms embargoes, and customs codes. This has led to varying degrees
of severity, with penalties ranging from criminal to administrative punishments [38, p. 22].

Nevertheless, in practice, very few individuals or entities responsible for sanctions violations are effectively
held accountable [38, p. 4]. This issue is partially connected to the lack of harmonization in judicial sanctions
enforcement and the unequal penalization of sanctions violations across UN Member States. This results in perva-
sive incentive structures for malign economic operators to engage in «shopping» [36, p. 2] — a term that refers to the
practice of individuals and entities seeking to carry out prohibited or restricted activities in UN Member States with
the least stringent implementation and enforcement standards [36, p. 41].

Conclusions. The above suggests that the challenges associated with the application of UNSC economic
sanctions should be analyzed at both the international and national levels, from the development and adoption of
an economic sanctions resolution by the UNSC to its full implementation within the domestic legal order. Within
this study, the following problems have been identified: blocking of the UNSC through the use of the veto power;
untimely adoption of economic sanctions resolutions by the UNSC; improper performance of duties by UN officials;
inconsistency of the content of UNSC economic sanctions resolutions with international law; ambiguity in the text
of UNSC economic sanctions resolutions; refusal to implement, improper or delayed implementation of UNSC
economic sanctions resolutions within domestic legal orders due to the peculiarities of Member States’ legislative
processes, inaccuracy of UNSC economic sanctions resolutions, the lack of a Member State’s capacity, resources,
or political will to effectively implement economic sanctions; the absence of constant monitoring and analysis of the
results of economic sanctions application as well as their effective enforcement at the national level; and the lack of
coordination in the aforementioned activities among the UN Member States. While some of these problems have
already been addressed by scholars, policy-makers, and the UN itself (through the Interlaken Process (1998—1999),
the Bonn/Berlin Process (1999-2000), and the Stockholm Process (2001-2003)), leading to proposals for certain
reforms of the UN system, in our opinion, the main focus should currently be directed toward the national imple-
mentation of UNSC economic sanctions, particularly in terms of monitoring and enforcement. In this regard, the
domestic efforts of UN Member States are crucial to ensure their capacity to carry out UNSC sanctions resolutions
in a swift and thorough manner and in conformity with their obligations under the UN Charter. This primarily
implies the adoption of proper enabling laws, the establishment of a coherent system of national bodies responsible
for the application, monitoring, and enforcement of UNSC economic sanctions, and fostering closer coordination
between UN Member State authorities in the area of sanctions enforcement.
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3ABPYJIHEHHS ABO IHIIIA 3MIHA IPUPOJHUX BJIACTUBOCTEN ATMOC®EPHOT O
MOBITPS Y CUCTEMI O3HAK OB’€EKTUBHOI CTOPOHU KPUMIHAJILHOI'O
MPABOMOPYIMIEHHS, MEPEJBAYEHOI'O CT. 241 KPUMIHAJIbBHOT'O KOJAEKCY YKPATHU

Omenpuenko Ogekciii IBanoBuu

acIipaHT,

KuiBCbKHIT YHIBEPCUTET 1HTEIEKTYAIBHOT BIACHOCTI Ta MpaBa
HarmionansHoro yHiBepcuteTy «Onecbka I0pUIUYHA aKaaeMis
ORCID: https://orcid.org/0009-0008-1649-9260

YV cmammi docnioxcerno numanns 06’ €KmugHoOi CMopoHU KPUMIHATLHO20 Npaeonopyuenis, nepedbauerozo cm. 241
Kpuminanvnozo xodexcy Yxpainu «3abpyonenns ammocgpeprozo nogimpay. llpoananizosano mepminu «3a0pyoHeHHs ammoc-
heproco nogimpay ma «iHwa 3MiHa NPUPOOHUX enacmueocmetl ammocgeprozo nosimpay. Ha niocmasi ananizy Hayxoeux
00CTI0MHCEHb, YUHHOO0 3AKOH00A6CMBa Y cihepi 0XopoHu ammocgeprozo nogimps ma 8upoxis cyodie Yxpainu 3a 2013—-2023 poxu
00IPYHMOBAHO, W0 3A0PYOHEHHA MA HULY 3MIHY NPUPOOHUX 61ACMUBOCHEL AMMOCHEPHO20 NOGIMpPsL Clli0 BIOHOCUMU 00 QIAHHSL
[ 00 NepeUHHUX CYCNITbHO Hebe3NeyHUX HACTIOKIS.

3abpyonennio ma iHwiti 3MiHI RPUPOOHUX IACIUBOCHIEN AMMOCPHEPHO20 NOGIMPs 0008 A3K0B0 NOBUHHO NEPedyeamu
NOPYUIEHHS. CNeyianbHuX npasui. Bracrnioox nopyuwenns cneyianvHi npasguia 6io0ysaemvcs 3a0pyoHeHHs abo THa 3MiHa npu-
POOHUX 81ACMUBOCTIEU AMMOCHEPHO20 NOBIMPA WKIOTUBUMY O HCUMMS, 300P08°s Toodetl abo 015 006K PeuosUHAMU,
gioxodamu abo HWUMU Mamepianami nPOMUCIOBO20 YU THUI020 8UPOOHUYMEA.

006 ’ekmugHa cmopoHa KpUMIHATLHO20 NPasonopyuients, nepedbauenoo y. 1 cm. 241 KpuminanvHozo kooexcy Yrpainu
«3a06pyOHeHHs. amMOChepHO20 NOGIMPSY BKIIOUAE: NOPYUIEHHS CREYIATbHUX NPABUL — 3A0DYOHeHHs AD0 THWA 3MIHA NPUPOOHUX
81ACMUBOCHIEL AMMOCHEPHO20 NOGIMPSL — CMBOPEHHs. Hebe3neKy 05 JHcummsi, 300pos s mooell Yy 0ns 08K

3abpyonenns abo iHwa 3MIiHA NPUPOOHUX BIACMUBOCTIEN AMMOCPHEPHO20 NOGIMPS — NEPBUHHI CYCHITbHO Hebe3neuHi
HACTIOKU NOpYWieHHs cheyianvhux npasui. I1oxionum cycninbho Hebe3neuHuM HAcIiOKoM 8UCHIYRAE CTBOPeHHA Hebe3neKu 0
alcumms, 300po8’s arooeil Yy 01a 006KinIA. Jlane KpuMinanbHe npagonopyuleHts € 3aKiHueHuM 3 MOMEHNTY CIMBOpPeHHs Hebe3-
nexu 01 JHcummsl, 300p08 st ooetl 4u 015t Q08K

3 oensdy na bnanxemmuuil xapaxkmep oucnozuyii cm. 241 Kpuminanenoeo kooexcy Ykpainu npu eusnaueni 3a6pyOnenHs
ammocgepro2o nogimps nompiono euxopucmosyeamu noiodxcenus cm. 1 3axony Ykpainu «lIpo oxopony ammocgeprozo
nogimpsay.

Kniouosi cnosa: 3abpyonenns ammocgepno2o nogimps, iHwia 3miHa NPUPOOHUX 61ACMUSOCHIEl AMMOCHepHO20
nOGIMpsi, CyCHilbHO HeOe3NeyHi HACIIOKY, 00 EKMUBHA CIMOPOHA KPUMIHATbHO20 NPABONOPYULEHHS, KDUMIHATbHA 8ION08I-
O0abHICMb.

Omelchenko Oleksiy. Pollution or other changes in the natural properties of atmospheric air
in the system of signs of the objective side of a criminal offense, provided for in Art. 241 of the Criminal Code
of Ukraine

The article examines the issue of the objective side of the criminal offense provided for in Art. 241 of the Criminal Code
of Ukraine "Atmospheric air pollution”. The terms "atmospheric air pollution" and "other changes in the natural properties of
atmospheric air" were analyzed. On the basis of the analysis of scientific research, current legislation in the field of atmospheric
air protection and judgments of the courts of Ukraine for the years 2013-2023, it is substantiated that pollution and other
changes in the natural properties of atmospheric air should be attributed to the act and primary socially dangerous conse-
quences.

Pollution and other changes in the natural properties of atmospheric air must necessarily be preceded by a violation of
special rules. Violation of special rules results in pollution or other changes in the natural properties of atmospheric air with
substances, waste or other materials of industrial or other production harmful to human life, health or the environment.

The objective side of the criminal offense provided for in Part 1 of Art. 241 of the Criminal Code of Ukraine "Atmospheric
air pollution” includes: violation of special rules — pollution or other change of natural properties of atmospheric air — creation
of danger to life, health of people or the environment.

Pollution or other changes in the natural properties of atmospheric air are the primary socially dangerous consequences
of violating special rules. A derivative socially dangerous consequence is the creation of a danger to life, health of people or the
environment. This criminal offense is completed from the moment of creating a danger to life, health of people or the environ-
ment.

Given the blanket nature of the disposition of Art. 241 of the Criminal Code of Ukraine, in case of determined air pollu-
tion, it is necessary to use the provisions of Art. 1 of the Law of Ukraine "On Atmospheric Air Protection".

Key words: atmospheric air pollution, other changes in the natural properties of atmospheric air; socially dangerous
consequences; the objective side of the criminal offense, criminal liability.
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Beryn. Iporsrom octanHix 10 pokiB BiOyBaeThCs 3HaUHE MOTIPIIEHHS CTaHy aTMOC(EpHOro HoBiTps. Bin-
MOBITHO JI0 CTaTHCTHYHOI iH(opManii ['eHepanbHOI MpoKypaTypy YKpaiHH, IO MICTHTHCS B €IMHUX 3BiTax Npo
KpHMiHaNbHi paBonopymeHHs 3a 2013-2020 p., cepeqHbOPIYHUI TOKa3HUK peecTpaliii KpUMiHATIBHUX MPABOIIO-
pymieHs, nependadeHux cr. 241 Kpuminansaoro xopekcy Yipainu (KK Vkpainn) «3a0pyaHeHHs atMocdepHOro
noBiTps» 3a 20132020 poxu nopisHIOe 66 nocsrans. Hlopiuni mokasauku: 2013 p. — 34, 2014 p. — 31, 2015 p. —
51,2016 p. — 96,2017 p. — 70, 2018 p. — 90, 2019 p. — 86, 2020 p. — 70. ToOTO, CHIOCTEPIracThCs 3HAYHE 3POCTAHHS
piBHs 3a0pyaHEHHS aTMOC(HEpHOTo MOBITPs OiIbII HixK B 2 pas3u [ 1, ¢. 252]. CraHom Ha TpaBeHb 2023 poKy B pe3yib-
TaTi 60i0BUX Ailf y aTMOoc(hepHe MOBITPs MOTpaniIo 6:1m3bKo 1,2 MinbiioHa TOHH 3a0pyAHIOIOUNX PEUYOBUH, BKIIIO-
garour 430 Trcsia TOHH okcuny Byriemto, 700 Tucsia ToHH iy Ta 40 THCSY TOHH HEMETAaHOBHUX JIETKUX OpraHIqHUX
CTIOJYK, @ TAKOX 3HAYHA KiJIbKICTh BXKKUX METAJIIB Ta 1HIIUX MIKiTTUBUX PEYOBHUH [2].

Bignosigno 1o onpmmogHeHnx Bepxosanm CynoM BimoMocTeil po KiJbKIiCTh 0¢i0, 3aCyIKEHNX MiCLIEBUMHU
3arajJbHUMH CyJaMHU 332 BYMHEHHS KPUMIHAJIBHHX MPABONOPYIIEHb MPOTH NoBKULIL y 2014-2023 pp., 3a BUpO-
KaMH, 0 HaOpau 3aKOHHOT critH, 3a cT. 241 KK «3a0pyaHeHHs: aTMocepHOro MOBITPsD» 3aCyKEHO Jiniie 5 ocio:
2014 p. — 2 ocobu, 2017 p. — 2 ocobu, 2023 p. —1 ocoOy [3].

OO00B’3KOBUM €JIEMEHTOM MIPOTHAIT 3a0pyIHEHHIO aTMOC(EpHOTO MOBITPSI € KpUMiHAJIBHA BiNOBITAIBHICTE
3a BUMHEHHA NOAiI0HUX MisiHb. CycriiabHa HeOe3neka 3a0pyaHenHs armocdepHoro nositps (cT. 241 KK Ykpainn) He
BUKJIMKAE JKOJHUX CyMHIBIB, IIPOTE HE3aJI0BIIbHUII HOTO CTaH BUKJIMKAHUM, SIK TIOPYIISHHSIM BUMOT PUPOI00X0-
POHHOT'O 3aKOHOAABCTBA, TAK 1 HEHAIC)KHUM PiBHEM HOTO KpUMiHAIBHO-TIPABOBOI OXOPOHH.

ToMy IOCUTPH aKTyalIbHUM € MUTAHHS TOCIIIKCHHS KPUMiHAIBHO-TIPABOBOI OXOPOHH aTMOC(EPHOTO HOBITPA.

Marepianu ta meroau. IIpoGiemu KpuMiHAIBHOI BiAMIOBIIANBEHOCTI 32 3a0pyAHEHHS aTMOC(HEPHOro HOBi-
Tpsl PO3IVIANAINCh Y Npalsx yKpaiHCbKHUX BueHuX, 30kpema: C.b. I'aBpuma, O.O. [dynoposa, T.B. Kophsikosoi,
B.B. Jlokrionosoi, B.K. Martsiifuyka, I.I. Mutpodanosa, PII. Omiiiamuyka, 1.0. Xaps, H.C lllepuenko. Onnaxk,
HE3Ba)KAIOUH Ha JIOBOJII 3HAYHI HAyKOB1 300yTKM HAyKOBIIB y c(epi OXOPOHH aTMOC(HEpPHOTo MOBITPs Bif 3a0pya-
HEHHS, OKpEMi acIlleKTH KPHUMiHAJIBHO-IIPABOBOI OXOPOHHM aTMOC(EPHOTO MOBITPS, 30KpeMa IMUTaHHS CYCHUIBHO
HeOe3MeYHNX HACTIJIKIB 3a0pyIHCHHS aTMOC(EpPHOTo IOBITPS, BCE IIE MaJOAOCIHIIKEHI Ta CHipHi, 0COOIUBO
y iIXHPOMY HPaKTHIHOMY acrekTi. MeTa MOCTiDKeHHS HOJsTae y 3’ CyBaHHI 3MICTY TEpMiHIB «3a0pyaHEHHSI» Ta
«iHIIa 3MiHA MPUPOAHUX BIACTUBOCTEH aTMOC(epHOro MOBITPs» Ta iX MiCIM y CHCTEMi 03HaK 00’€KTUBHOI CTO-
POHU CKJIaTy KpUMiHAIBFHOTO MpaBOIOpyIIeHHs, nependayenoro ct. 241 KK Ykpainu.

PesyabraTn. U.1 ct. 241 KK Ykpainu «3abpyaHeHHs aTMOc(EpHOTO MOBITPsh MepeadadeHo KpUMiHATBHY
BiJIIOBIAAIBHICTE 32 3a0pyaHEHH a00 1HITY 3MiHY IPUPOTHHIX BIACTHBOCTEH aTMOC(EPHOTO MOBITPS IIKITHBUMHA
JUTSL KUTTS, 3[0POB’ S JFONIEH a0 ISt JOBKULIS PEYOBHHAMM, BiJIXOJaMH a00 1HIIMMU MaTepiajlaMyi IPOMHCIOBOTO
YH {HIIOTO BHPOOHHUIITBA BHACTIIOK ITOPYIIEHHS CIIEI[iaIbHUX TPABHJI, SKIIO 1€ CTBOPIIIO HEOE3IEKY VIS JKUTTA,
3JIOPOB’ S JTFOZICH UM JUTS JOBKULIS [4].

3a0pyaHEeHHST aTMOC(EPHOTO TIOBITPS B FOPUIMYHIH JIITEpaTypi PO3IISLAal0Th TIO-PI3HOMY:

1) HagXo/keHHsSI B aTMOc(epHe TOBITPs a00 YTBOPEHHS Y HbOMY IIKI/UIMBUX (3a0pYIHIOIOUNX) PEUYOBHH
y KOHIICHTPAIIISAX, SKi IEPEBHIIYIOTh BCTAHOBJICHI JIeP>KaBOIO SKOJIOTiYHI HOpMAaTuBH [5, ¢. 237];

2) npuBHECEHHS B HOT0 CKiIa a00 yTBOPEHHS B HHOMY 3a0pyIHIOIOUNX PEIOBHH y KOHIIEHTpaIii, sika mepe-
BHIIy€ HOPMATHBH SKOCTI Ta PiBHI PUPOTHOTO BMICTY [6, c. 423];

3) nepeBUIIeHHS] BCTAHOBIICHUX HOPM, TMPABWII, BUMOT IIOJ0 OXOPOHU aTMOC(EpHOTo MOBITPs Bil 3a0py-
HEHHSI, IIKIUTHBOTO BIUIMBY (Pi3UYHUX 1 O10IOTTYHUX (PAKTOPIB BHACIIZOK MisIIBHOCTI JDKEpEN TaKUX BHKHIIIB a00
HE3IIICHEHHS TIEBHUX 3aXO0J(iB MO0 3aI00iraHHsl MKiIMBOTO BILTUBY Ha aTMOC(EpHE MOBITpPsI, HOTO 0XOPOHH Ta
BHUKOpHCTaHHS [7, c. 425];

4) piaki # TBEpAl YaCTOYKHU Ta ra3yBaTi pEUYOBHHH, IO HAIXOIATh B aTMOC(epy BHACTIIOK MOOYTOBOI Ta
MIPOMUCIIOBOI JiSUTBHOCTI JTIIONEH, a TaKoX (Pi310JOTIYHOTO JKUTTSI JIFOACH 1 TBApUH y MOHATHOPMOBIH KITBKOCTI.
I B3araui, 3a0pyaHeHICTIO aTMOC(hepH HA3WBaIOTh HECTIPUATINBI 3MiHU CTaHY aTMOC(HEPHOTO MOBITPSI, LIJTKOM 200
YaCcTKOBO 3yMOBIICHI JISUIBHICTIO JIFOJMHH, SIKi O€310CepeIHhO YH OTIOCEPEAKOBAHO BIUTMBAIOTH HA PO3IIOJLI CHEP-
Ti1, 110 HAJIXOIUTh, PiBHI pamiaiii, Gpi3uKo-XiMiuH1 BIACTUBOCTI aTMOC(EPH T4 YMOBHU iICHYBaHHS )KUBUX OPTaHi3MiB
[8, c. 195-196].

Haii6inb1r mupoke Ta y3arajibHeHe BU3HAUCHHS 3a0pyIHeHHS aTMochepHoro nmoBiTps chopmysaina 1.O. Xaps,
i IKAM PO3YMI€THCSI IPOTHUIIPaBHE HACHUYCHHS aTMOC(HEPHOTO TOBITPS, SIK TIPABHJIO, ISl HHOTO HE XapaKTEPHUMHA
(di3HuHIMH, XIMIYHIMH 200 O10JIOTIYHUMH areHTaMu a00 MEePEBHUINCHHS BHACIIIOK JIFOICHKOT IPOTHUITPABHOT JTisTb-
HOCTI Ha KOHKPETHHH MOMEHT MPHPOIHOTO PIBHA (B MEXax KpaiHiX KOJHMBaHb) KOHIICHTPAIIi, BUKH/(IB, BIUIHBIB,
MepeiueHnX areHTiB y arMochepHoMy MoBITpi (110 3MiHIOE TIPUPOJIHI BIACTUBOCTI Ta CKJIaJl aTMOC(EPHOTO TOBI-
Tps), IO CIIPABISAIOTH IIKIUTMBHIA BILTUB Ha JIFOAMHY, Gropy i payHy, abo TATHYTH 32 COOOK0 YaCTKOBY 200 IMOBHY
HENPUJATHICTh IIFOTO IPUPOIHOTO 00’ €KTA JUII BUKOpHUCTaHHA [9, ¢. 23].

Benukuii TiryMaqHUH CIIOBHUK YKPaiHCHKOI MOBH 3a0py/THEHHS TIIYMa4HTh, SK: 1) Jif0 3a 3HAYCHHAM 3a0pyI-
HUTH; 2) HACUYCHHS MPHUPOIAHOTO 00’ €KTa (aTMochepH, BOIU, 3eMeIb 1 T. iH.) pEUOBHHAMH, IO MOPYIITYIOTH HOTO
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npupoguuid ctan [10, c. 377]. Hacuuenns — me: 1) 1is i cTaH 3a 3HaYEHHSAM HACHTUTH 1 HACUTHUTHUCS; 2) CTaH
00’€KTa, CHCTEMH, JIFOIUHH, 32 SKOTO iX XapaKTePUCTUKHU JIOCIATAI0Th TPaHUYHUX 3Ha4YeHsb [ 10, ¢. 735]. 3a0pyaHeHHs
arMocdepu — 3MiHa BMICTy aTMoc(epy B pe3ynbTaTi HassBHOCTI B Hil JOMIIIOK, 110 CIIPUYHHSE 3arpo3y 310POB’I0
JIONieH, HAHECEHHS IIKO/IM )KUBUM pecypcaM, eKoCHCTeMaM Ta MarepiaibHuM IiHHOCT:M [ 10, ¢. 377]. Tobto, Benu-
KNI TIIyMauHHUH CIIOBHUK YKPaiHCHKOI MOBH TPaKTy€ «3a0pyIHCHHSD K JIiI0 1 CTaH CHCTEMH, 3a SKOTro ii Xxapakre-
PHUCTHKH JIOCATAIOTh TPAHUYHHUX 3HAYCHb.

Bigmosimao 10 4. 1 ct. 241 KK VYkpaiHu kpuMiHaJIbHO-KapaHUM € He Oyab-sike 3a0pyqHeHHs atMocdep-
HOTO TOBITPS, a JIUIIE 3MiHEHHS! HOT0 CKIIy 1 BIACTHBOCTEH HIKIATMBUMH JJISl KHUTTS, 370POB’S JroAeH abo aiis
JOBKIJUISL PEYOBHHAMH, BiXOaMH a00 IHIIMMH MaTepiajlaMy IPOMHUCIIOBOTO YH 1HIIOTO BUPOOHMIITBA BHACIIIOK
HOPYIICHHS CTEI[iaIbHUX MIPaBUII, SIKIIO 1€ CTBOPUIIO HEOE3MEKyY AJIS XKUTTS, 3M0POB S JIIOICH UM ATl JOBKIJUIS.

3 omany Ha OnmaHkeTHHH xapakrtep aucnos3utii ct. 241 KK npu BusHaueHi 3a0pynHeHHs aTMochepHOoro
HOBITPST MOTPIOHO BHUKOPHUCTOBYBATH MOJOXKEHHS 3akoHy YKpaiHun «lIpo oxopoHy aTMoc(hepHOro MOBITPS».
Cr. 1 manoro 3akoHy BHM3HAuae€, 110 3a0pyAHEHHS aTMOC(EpPHOTO MOBITPS — 3MIHEHHS CKJIAAY 1 BIaCTHBOCTEH
aTMOC(EpHOTO HOBITPS B Pe3yJIbTaTi HAIXOMKEHHS a00 YTBOPEHHS B HHOMY (i3WIHMX, 010J0TiUHUX (haKTOPiB
1 (a060) XiMIYHUX CHONYK, IO MOXKYTh HECHPUATINBO BIUIMBATH Ha 37I0POB’S JIIOMUHH Ta CTAH HABKOJIHMIIHHOTO
npupoaHoro cepenopuma [11].

Crin BiIMITHTH, IIO IIpH BU3HAYEHI 3a0pyIHEHHS aTMOC(EPHOTrO MOBITPS MOTPIOHO BUXOAWTH HE JIUINE
3 (paKTy HAAXOKEHHS Y IHOBITPS 3a0pyIHIOIOUMX PEYOBHH, & OCHOBHOIO O3HAKOIO € HECIPHUATIMBHU BIUIMB HA
POCIWHY, TBAPUHHU, 30POB’ s MonuHU. ToOTO 3a0pynHEeHHsI aTMOC(HEPHOTO MOBITPS CIiJ PO3MISIATH SIK HACIIOK
1 Koy JoBKULTIO. Lle BimoBiae 1 HOpMaTUBHOMY BU3HAYCHHIO 3a0pyIHEHHS aTMOC(EpHOro MOBITpsI, 3aKpirlie-
HoOro y cT. 1 3akony Ykpainu «IIpo oxopoHy aTMOC(HEPHOTO MOBITPS».

xepenamu 3a0pyaHEHHS aTMOC(HEPHOTO MOBITPS MOXYTh OyTH IiJIPHEMCTBA, OKpEMi IIeXH, arperatu 6e3
3a0e3MeueHHs 3aXO0/iB I OYHUINEHHS MPOMHUCIOBUX, CITLCHKOTOCIIONAPCHKHUX BiIXOIB, TEIUIOBI, €HEPreTUYHI
YCTaHOBKH, aBTOMOOITBHUI TpaHCTIOPT i T. 1. [6, c. 423].

o crocyeThcs iHIIOT 3MiHHU MIPUPOTHUX BIACTUBOCTEH arMocdepHOro moBiTps, nependadeHoi y ct. 241 KK
VKpalHu, TO MOXKHA BUAUINTH HACTYIHI BU3HAYEHHS LbOTO HOHSTTS:

1) ¢izmuni, ximiuHi, 6iomoriuHi, pagiamiiiai 3MiHH aTMOC(HEpPHOTO HOBITPS, SKi BIUIMBAIOTH Ha HOTO MPO30-
PpicTb, HAsIBHICTP 1 KOHIIEHTPAIIif0 030HY, IITyMOBI, €JIEKTPOMAarHiTHI Ta iHIII TOKa3HUKH, SIKi IEPEBUIYIOTH BCTAHOB-
JICHI eKOJIOT1YHI Ta CaHITapHO-TIri€HIYHI HOPMAaTHUBH IIKiUTHBOTO BIUIMBY Ha JOBKLIISA, CTBOPIOIOTH HEOE3MEKy IS
XKUTTSI, 300POB’S TIOAWHH, CTaHy POCIWHHOTO Ta TBAPUHHOTO CBITY, €KOJIOTiYHOI TisITBHOCTI, TeHO(OHIY JTIONMHH,
pocimH i TBapuH. lle HeraTnBHE BIIXMJIGHHS BiJ iCHYIOUOTO B IIEBHOMY pErioHi (paioHi) cTaHy arMocdepHOro
MOBITPs (HANIPUKIIA, 30UTBIICHHS YaCTKH BYTJICKHCIIOTO Ta3y, 3MiHa KOHIICHTpaIlii 030Hy To1o) [6, c. 423];

2) HeTaTWBHE BiAXIICHHS BiJ ONTHMAJIBHOTO CTaHy aTMOC(EPHOTO MOBITPs B YACTHHI HOTO (Pi3HIHMX, XiMid-
HUX Ta O010JIOTIYHKX BJIACTHBOCTEH, IO HETaTUBHUM YMHOM BILTUBAE HA 3JI0POB’S JIIONWHU 1 TOBKIJLIA, 30KpeMa Ha
KIiMar i morony [5, c. 237];

3) 3MiHa TeMIepaTypHHUX, CHEPreTUYHHUX, XBWJIBOBUX, pajiaiifHUX Ta 1HMHUX (I3UYHUX BIACTHBOCTEH
aTMOC(hEpHOTO MOBITPS B pe3yJIbTaTi IIKIIJIMBOTO BILTUBY HA HHOTO IITyMY, BIOpallii, i0Hi3yr0uOro BUIIPOMiHIOBaHHS
[8, c. 196];

4) OyIb-SKHIA TIKIIJTMBHUIA BIUIMB HA aTMOCQEpHE MOBITPs, a TAK CaMO Ha 030HOBHH I1ap, HAKOITUYEHHS OyIIb-
SIKAX PEYOBHH, II0 IPU3BOIMUTE JI0 HOTO 3a0pyIHEHHS, MOKE HETaTHBHO 3MiHIOBATH KJIIMAT Ta HETaTUBHO BIDIMBATH
Ha 3JI0pOB’s oniel Ta JoBKULI [7, . 426];

5) miSiHHSA, IO CYNPOBOIKYETHCSI YMUCHUM 200 HEOOEPeKHUM IIKiIJTUBUM (BI3WYHAM BIUIMBOM Ha aTMOC-
(dbepHe MOBITPS, TOOTO MIKIUIMBAM (DI3MUHUM BIUTMBOM IIIYMiB, BiOpallii, i0HI3yI0UOro ONPOMIHIOBAHHS, TEMIIE-
paryporo # iHmmX ¢i3ndHuX (HaKTOPIB, IO 3MIHIOIOTH TEMIIEpATypHi, CHEPTETHYHI, XBIIILOBI, pajialliiHi Ta iHII
(hi3uuHI BIaCTUBOCTI aTMOC(EPHOTO MOBITPS, IO CTBOPIOE HEOC3MEKY IS KHUTTS, 30POB’ Sl UM JUTS TOBKIUIS 200
CIPUYHMHUIIO 3aru0elh Jitoeld abo 1HII TsKKI Hachiaku [9, c. 32].

3a3HavyeHi BU3HAYCHHS 1HIIOT 3MiHH MTPUPOIHHUX BIACTHBOCTEH aTMOC(EpPHOTro MOBITPS 3BOAATHCS 10 (Di3mu-
HUX, XIMIYHHX Ta OI0JOTIYHUX 3MIiH BJIIACTUBOCTEH aTMOC(epHOro MOBITPS i MPAKTUYHO HE BiIPi3HIIOTHCS Bij
3a0pyaHeHHs atMocdepHoro noitps. Tomy ciayniaoro € ponosuiis 1.O. Xaps, 1110 iHIIa 3MiHA TPUPOIHUX BIIACTH-
BOCTEH aTMOC(EpHOTo TOBITPS € HE YUM 1HIINM, SIK CKIIaJI0BOIO 3a0pyaHeHHs atMocdepHoro nositps [9, c. 138].
0.0. Hdymnopog i €.0. [TuceMeHchbkyid, miaTpuMyroun nporosuiito 1.0O. Xaps, BBakarTh, OJHAK, 1110 3315 320e3-
MeYeHHs 1HPOPMATHBHOCTI KPUMIHAIILHOTO 3aKOHY OKpeMy (aJIbTepHATHBHY) BKa3iBKY Ha 1HIY 3MiHY TPUPOIHUX
BIIACTUBOCTEH aTMOC(epHOTo MOBITps y nucrosuilii 4. 1 ct. 241 KK BapTo 36eperty, BomHO9Yac 3MIHUBIIN OCTAHHIO
TaKUM YHHOM, II00 KpUMIHAJIBHAM TPaBOMOPYIIECHHSIM BIIMOBIIHE MiSHHS BH3HABAJIOCh HE Yepe3 HACHUYCHHS
arMoc(hepHOTO TOBITPS PEYOBHHAMH 1 MaTepiaaMu, 3a3HAYCHUMH Y Iii KpUMIHAILHO-TIPaBOBiit HopMi [12, ¢. 56].

Crig TakoX BIIMITHTH, IO OTPYEHHS MOBITPs (HAHOUIBI HeOe3MeYHa CTaist HOoTro 3a0pyaHEeHH:) € (OPMOIO
exoruay (ct. 441 KK Ykpaian).
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B 1opuauuHiit iTepaTypi MO-pi3HOMY BU3HAETHCS MicIle 3a0pyAHEHHS Ta iHIIOI 3MiHU IPUPOIHHUX BIACTH-
BOCTeH aTMOoCc(hepHOro MOBITPS y CHCTEMI 03HAK 00’ €KTUBHOI CTOPOHHU CKJIAAY KPUMIHAJIBHOTO MPABOIOPYIICHHS,
nepenbdadenoro ct. 241 KK Ykpaiau. O.0. dynopos, PI1. OmiliHu4yK BiMi4atoTh, 10 3a0pyIHEHHS Ta 1HIIA 3MiHa
MIPUPOJHUX BIACTHBOCTEH € OTHOYACHO 1 ISTHHSM, 1 CYCHiIbHO HeOe3MeYHUMH HacTiakamu [5, ¢. 237; 13, ¢. 360;].
B.K. Marsiituyk i [.O. Xapb 00TpyHTOBYIOTH, III0 MOHATTS «3a0pyAHEHHS aTMOC(HEPHOTO MOBITPsD) Ta «iHIIA 3MiHA
MPUPOTHUX BIACTUBOCTEH aTMOC(hepHOro moBiTps», o3HadeHi B aucnosuiii ct. 241 KK VYkpainu, acormiroroTses
3 000B’SI3KOBUMH O3HAKaMHU 00’ €KTHBHOI CTOPOHH HA3BAaHOTO CKJIAAy KPHUMIHAJIBHOTO HPABOMOPYIIEHHS: HI€I0
a0o 0e3nisIbHICTIO. ..3a0pyIHeHHS — 1€ JisTHHS IoAuHU (TOOTO 1is a00 Oe3/isUIbHICTh), 8 HE HACIHIJOK, OCKUTbKU
HACJIIJIKK 1[bOTO JisiHHS 3a3HayeHi B 4. 2 cT. 241 KK Vkpainu [9, c. 58-59; 14, c. 59-60;]. H.C. [lleBueHKO Takox
BITHOCHUTH 3a0pyIHEHHS Ta iHIIY 3MiHY IPHUPOAHUX BIACTUBOCTEH aTMOcC(epHOro HOBITps 10 MisHHA [15, c. 44].
T.B. KopusixoBa posmisiiae 3a0pyAHEHHS Ta iHITY 3MiHY NPHPOAHUX BIACTHBOCTEH aTMOC(EPHOTO MOBITPS SIK
HACJIIJIOK 1 (haKT, AKHid IPU3BIB JI0 3arPO3JIMBO1T €KOJIOTIYHOT CUTYAIli1, HEOE3MEUHOT IS KUTTS, 3I0POB’ S JTFOJICH UH
noBKims [16, c. 120]. B.I. AHTHNOB 3a3Hauae, Mo 00 €KTUBHA CTOPOHA XapaKTEPH3YETHCS HACTIAKAMH y BHIVISII
3a0pynHEeHHs a0 iHIIOI 3MiHN IPUPOAHUX BIACTUBOCTEH aTMocdepHoro noBiTps [17, c. 536].

[Ipu Bu3HAueH] 3a0pyNHEHHS Y CUCTEMi O3HAK 00’ €KTHBHOI CTOPOHM CKIIAAy KPUMIHAIBLHOIO MPAaBONOPY-
IICHHS AOIUIBHO TaKOX BIMITHTH, IIO TEPMiH «3a0pyJHEHHS» B aHAIOTIYHUI CIIOCIO 3aCTOCOBYETHCS Y CTATTIX
2391243 KK Ykpaiau. HayxoBui, sIKi TOCIIiIXKyBaJId TUTAHHS 3a0pyIHEHHS 3¢MeTb 1 MOPsI, BU3HAYAIOTh Ae(iHiLlii0
«3a0pyIHEHHY, SK: MTO-TIepIIe, 1 AISTHHA, 1 cycmisibHO HeOesnedHi Hachiaku [13, c. 146; 18, ¢. 520]; mo-apyre, cyc-
mijpHO HeOe3neuHi Hachiaku [19, ¢. 172; 20, ¢. 61; 21, c. 194]; no-tpeTe, Tinbku AisHAS [22, ¢. 122].

3a3HaueHi OIS HAYKOBIIiB HA MICIIC «3a0pyIHEHHS» Y CHCTEMI 03HAK 00’ €KTUBHOI CTOPOHHM CKJIA/IiB KpH-
MiHAJBHHX [IPABONIOPYIIEHE MPOTH AOBKIIIS € 0OTPYHTOBAaHMMM 1 3aCITyTOBYIOTh YBAr.

Sk BiOMO, HACHiAKaMH KPUMIHAJIBHOTO MPABOMOPYIICHHS € Pe3y/bTaTH MPOTHIPABHOI IMOBEIIHKH, MEBHI
HETaTUBHI 3MiHH, 0 BiIOYyBAIOTHCS B 00’ €KTI KPUMiHATBHO-TIPABOBOT OXOPOHU B PE3yJIbTaTi BAMHEHHS CYCHITEHO
Hebe3neynoro missHH. BiamosimHo mo ct. 241 KK Ykpainu npoTHIpaBHOIO MOBEAIHKOIO B IEPIIy YEPry € Iopy-
IICHHS CTELiabHUX MpaBwil. 3a0pyaHEHHS a0o iHIIA 3MiHA MIPUPOIHHX BIACTHBOCTEH aTMOC(EpPHOTO MOBITPS
€ HaIXOUKECHHSIM a00 YTBOPECHHSIM B HOMY (hi3HUHMX, O1070TiYHHX (akTopiB i (a00) XIMIYHUX CIIONYK 1 IIEpBHUH-
HUM HACJIIJIKOM JIAaHOTO JISTHHS Y BHIJISII 3MiHEHHsI HOTO CKJIay 1 BIACTUBOCTEH, SIKUI B TIOAABIIOMY TIOBUHEH
CIPUYMHUATH OCHOBHUI CYCHUIBHO HeOE3MeYHNI HACIIJIOK Y BUIVISAI CTBOPEHHS HEOC3MEKH ISl HKUTTS, 370POB’ s
JIFONEN YU JUIs TOBKIJLIA.

ToOT0 00’ €KTHBHA CTOPOHA BKIIIOYAE: OPYIICHHS CIICIIaIbHAX PaBII — 3a0pyIHEHHS a0o iHIIa 3MiHa IIPH-
POAHUX BIACTUBOCTEH aTMOC(EPHOTO MOBITPSI — CTBOPEHHS HEOE3IMEKH IS )KUTTS, 300POB’ S JTIONEH UM TSI JOBK LS.

CycninpHa HeOe3EUHICTh 3a0pYIHEHHS aTMOC(EPHOTO TOBITPS MOJLSTAE B TOMY, IO TisSTHHS Y BHIVISII TOPY-
IIEHHS CHELiabHIX MTPaBUIL, SKE ITOCSTae Ha CyCIUTbHI BiTHOCHHH, OXOPOHIOBAaHI KPUMiHAJIBHAM 3aKOHOM, BUKJIH-
Kae B HUX TEBHI HETaTWBHI 3MiHH, 3aB/a€ IIKOAM 00’ €KTY KPHUMIHAIHHO-TIPABOBOI OXOPOHH Yy BUINIAII 3MiHCHHS
HOT0 CKJIamy 1 BIACTUBOCTEH, CTBOPIOOYH HEOC3IEKY JIJIS JKUTTA, 3A0POB’ S JIFOIEH, TOBKIILIIS.

Pi3HOMaHITHICTh MODJIA/IB HAYKOBIIB Ha JediHIMi0 «3a0pyTHEHH» TOSCHIOETHCS HE JIMITH HAyKOBHUMH
MiJIXOAaMH JIO JTAHOTO TEPMiHY, & TAKOXK BIJICYTHICTIO €IMHOTO TTJIXOy 3aKOHONABIIS JIO CITOCOOY BHUKOPHUCTAHHS
naHoro moHATTS y posaiun VI KpuminaneHOro Kojiekcy YipaiHu. AJKe TEPMiH «3a0pyJTHEHHS» BKUBAETHCS, SK:
o-Tiepie, 3a0pyTHeHHS . ... BHACIJIOK TIOPYIICHHS CIEI[iaIbHUX MPaBHII, SKIIO IIe CTBOPWIIO Hebesmneky (cT. 239,
241, 243 KK VYkpainu); mo-apyre, MOpyIIeHHS TPaBUI OXOPOHHU. .., SKIIO 1€ CIPHYUHIIO 3a0pYIHEHHS 1 CTBO-
pwito Hebesmeky (cT. 242 KK Ykpainn); mo-Tpere, MOpyIIeHHs MOPSIKY, TPABHIL. . ., SKIIO 1€ CIIPUYUHUIIO. .. €KOJIO-
riune 3a0pyaHenHs (cT.236 KK Ykpainn); no-duersepre, TepUTOPis, 110 3a3Hamna 3a0pyaaeHHs (c1.237 KK Ykpainn);
TO-1’SIT€, CTaH, IKAH MOB’ si3aHui 13 3a0pyaHeHHsM (cT.238 KK Ykpainn). 3acTocyBaHHS €IUHOTO TAXO0MY 0 BHKO-
PHUCTaHHS TEPMiHY «3a0pyTHEHHS» y KPUMIHATBHUX MPABOMOPYIICHHSAX MPOTU MOBKILISA CIIPHUSIO O 3MEHIICHHIO
JUCKYCIH 1110 HOTO PO3YMIHHS 1 MOKPAILIMIIO PiBEHh KPUMIHAIBHO-TIPABOBOT OXOPOHHU AOBKULIL. CXUIIEMOCS 10
JYMKH, [0 HAMOUTBIN MPUHHATHUH TiAX17 3acTocOBaHO y aucnosuilii ct. 242 KK Ykpainu (mopylieHHs mpaBui .. .,
SIKIIIO 1€ CIIPUYMHWIIO 3a0pYIHEHHS ... 1 CTBOPUIIO HeOe3IeKy.. . ).

[Tpu mociipkeHHI JUCKYCIHHOTO MUTAHHS MO0 MicIs 3a0pyIHEHHs Ta iHIIMX 3MiH MPUPOJHHUX BIACTH-
BOCTEH aTMOC(HEPHOTO MOBITPS y CUCTEMI O3HAK 00’ €KTUBHOI CTOPOHH JIOIIJIBHO TaKOXK MPOAHAI3yBaTH CYIOBY
MPaKTHKY III0JI0 BUHECEHUX BHPOKIB 3a cT. 241 KK Ykpainu «3a0pynHeHHs: aTMOC(HEpHOTO MOBITPs». Y €auHOMY
JIepKABHOMY PEECTPI CYIOBHX PillIeHb JOCTYITHO YOoTUpH BUPOKH 3 2013 mo 2023 poku.

Y MOTHBYBaJIFHUX YaCTHHAX IUX BUPOKIB CyIU cHhopMyITroBai 0OBUHYBAaYCHHS HACTYITHUMH CII0CO0aMU:

1) Ocoba ... y nopyuienus 6umoz cneyianrbHux npaguil, AKi pe2yioioms NUMAaHHA OXOPOHU ammocghepHozo
nosimps, ... donycmuaa Oisavnicme TOB ..., 6 npoyeci sikoi 6 ammocghepre nosimps 30iUCHIOBATUCT GUKUOU
3a6PYOHIOIOUUX PeHOBUH 6e3 OMPUMAHHS BIONOBIOHO20 003601 ..., YUM CHPUNUHULA 3A0PYOHEHH AMMOCHEPHO20
NOGIMP3L, ... MUM CAMUM CIMBOPUBUIYU Hebe3NneKY OJis JHCUMMmSL i 300p08 s i0oell, a MAKOHIC HABKOIUUHBO20 NPUPOO-
Hoeo cepedosuwa [23];
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2) Ocoba 6HacniOoK c8o€i 6e30iANbHOCMI, NOPYWYIoUU CHeyianlbHi Nnpasuid, ... OONyCmuia HAOHOPMOSI
BUKUOU 3AOPYOHIOIOUUX PEUOBUH 00 AMMOCPHEPHO20 NOGIMPsL CMAYIOHAPHUMU 0dicepenamu 8UKUOIE ..., Wo 3a0pyo-
HUL0 ammocghepre noGimps WKiOIUSUMU O OOBKIIISL PEUOBUHAMU NPOMUCTIOB020 BUPOOHUYMBA, MA CIMEOPUILO
Hebesnexy 014 0oskinns [24];

3) Ocoboro b6e3 cneyianvioco 003601y HA BUKUOU ... NOPYUEHO CNEYIaTbHI NPABUNd ... Ma OONYUEHO BUKUOU
3a06PYOHIOIOUUX PEHOBUH 00 AMMOCHePHO20 NOGIMPS CMAYIOHAPHUMU 0dceperamy 8UKUOIE ..., WO 3a0pPYOHUIO
ammocghepre nogimps WKiOAUSUMYU 051 O0BKILIA PEUOBUHAMU NPOMUCTOB8020 BUPOOHUYMEA, MA CMEOPULO Hebe3-
nexy ons doexinna [25];

4) Ocoba 8Hacaiook cnanto8aHHs 8i0X0018 ... 30IUCHULA HAOHOPMAMUBHI BUKUOU 3AOPYOHIOIOUUX (WUKIOTUBUX)
peyosun 8 ammocgepre nogimps. CMmayioHApHUMU 0xceperamu 3a 8i0CYmHiCmio 8iON08IOH020 003801, WO € NOPY-
wennam cmameii 10 ma 11 3axony Vrpainu «llpo oxopony ammocpeprozo nogimpsay, yum cmeopuio Hebesnexy
ons 0osxinns [26].

VY mepumx TphOX BHPOKAX, WITKO MPOCTIIKOBYETHCS, IO CYAM PO3MIAAAIOTH 3a0pyAHEHHS atMoc(epHOro
MOBITPSI SIK HACITIIOK MTOPYIIICHHSI CTICI[iaIbHUX MPABKJI, [0 CIIPUYUHIIIO BUKUIN 3a0PYIHIOIOYMX PEUYOBHUH B aTMOC-
(depre moBiTpst. ToOTO BHHHA oco0a MOpyIIye CrelialnbHi MpaBuiIa, B Pe3yJIbTaTi Y0ro 3MIHCHIOIOTHCS BHKHIN
3a0pYyIHIOIOYNX PEUOBHH, SIKi 3a0pYIHIOIOTH aTMOC(EepHE HOBITPS 1 CTBOPIOIOTh HEOE3MeKy UL SKUTTS, 300POB s
JIFONEH 4M JUIs TOBKIJLIA.

BucHOBKM. 3Ba)Xalouu Ha BHIIEC3a3HAUCHE, 3a0pyAHCHHS Ta iHIIA 3MiHA MIPUPOIHHUX BIACTHBOCTEH aTrMoc-
(epHOTO TOBITPSI y CHUCTEMi 03HAK 00’€KTUBHOI CTOPOHM CKJIAAy KPHUMIHAJIBHOTO IPAaBOIOPYIICHHS, Mependade-
Horo cT. 241 KK Vkpainu, cinij BiTHOCHTH J0 JisSHHS i JO IEPBUHHMUX CYCIIBHO HeOe3neuHnx HacmiakiB. Ckiana
KPHMiHAJIEHOTO NpaBonopyuieHHs copmynsoBannii y ct. 241 KK Vkpainu TakuM 9uHOM, 110 3a0pyIHEHHIO Ta
IHIIH 3MiHI TIPUPOJHHUX BIACTHBOCTEH aTMOC(EPHOTo MOBITPs 000B’S3KOBO MOBHHHO MEpPEIyBaTH IOPYUICHHS
CTeLiaIbHIX MpaBwI. BHACTIZOK MOpyIIEHHS CIIeIialibHI MpaBwuia BigOyBaeThes 3a0pymaHEeHHS a0o iHIIA 3MiHA
MPUPOTHAUX BIACTUBOCTEH aTMOC(EPHOTO MOBITPS MIKIIMBAMHE UIS )KUTTA, 3A0POB’S JIIOei abo Ayl TOBKILISA
peYoBMHAMH, BigXo#aMu a00 iHIIMMH MaTepiaiaMy IPOMHUCIOBOTO X iHIIOTO BUPOOHHUIITBA.

O0’eKTHBHA CTOPOHA KPUMIHAJIBHO MPOTHIIPABHOTO 3a0pyAHEHHS aTMOC(EpHOro MOBITPS BKIIOYAE: MOPY-
IICHHS CIIEI[iaIbHUX MPaBWI — 3a0pyaHEeHHS abo iHIIa 3MiHA IPUPOJHHUX BIACTHBOCTEH aTMOC(HEPHOTO TOBITPS —
CTBOpPEHHS HEOC3MEKH IS JKUTTS, 30POB S JIIOASH UM IIS TOBKIIIA.

3abpynHeHHs abo iHIIA 3MiHA TPUPOTHUX BIACTHBOCTEH aTMOC(HEPHOTO MOBITPS — IEPBHHHI CYCIITHHO
HeOe3MeuHl HACHiJKH TOPYUICHHS CcremiadbHuX mpaBui. [loXigHUM CcycHinbHO HEOE3NMEYHHM HACIiKOM
BUCTYITA€ CTBOPEHHS HEOE3MEKU ISl KUTTSA, 3I0POB’sI JtoAel uu Jutsl ToBKiUisl. ToOTO y CKIaki KpUMiHAIb-
HOTO MMpaBoNopymeHHs, nependadenomy 4. 1 ct. 241 KK Vkpainu, 3a0pynaeHHs abo iHIIa 3MiHa IPUPOTHUX
BIIACTUBOCTEH aTMOC(EPHOTO OBITPS — 1€ IIEPBUHHI HACTIAKH, K1 € pe3yIbTaToM IMOPYIIEHHS 0C0000 CIIelli-
aJBbHUX MPaBWI. A BXe MOTIM 3a0pynHEeHHS a00 iHIIa 3MiHa TPUPOJTHHUX BIACTUBOCTEH aTMOC(EpHOTO MOBITPS
3YMOBIIOIOTh HACTAHHS OCHOBHOTO HACTIAKY — CTBOPEHHS HEOE3MEKH IS KUTTS, 3I0POB’S JNIOACH 9u ais
noBKULIA. JlaHe KpUMiHAJIbHE MPABOMOPYIIEHHS € 3aKiHYCHUM 3 MOMEHTY CTBOPEHHS HEOE3IMeKH IS JKHUTTS,
3I0POB’ S JIFOJICH UM TSI TOBKIJIJIA.
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KOHIEMNTYAJbHI MUTAHHSA KBAJI®IKAIIII KPUMIHAJBHUX MPABOINIOPYIIEHB
TEPOPUCTUYHOI CHPIMOBAHOCTI Y CYYACHHUX YMOBAX

Yypakos Ouer AHaroJiiioBu4

JOKTOp IOPHANYHUX HayK, Tpodecop,

3aBigyBay KaeaApH KPUMiHAIBFHOTO MIPaBa, KPUMIHAIBHOTO MPOLECY Ta KPUMiHATICTHKH,
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Y ecmammi docnioaceno npodnemui numanhs w000 KpUMIHATLHO-NPABOBOT NPOMUOTT 3TOUUHAM MEPOPUCIUYHOL CIPIAMO-
BAHHOCHI Y KOHMEKCMI NOCUTIEHHS 3A2P03 KOHCMUMYYIUHOMY 1a0y, CY8epeHimenty, mepumopianbHill Yinichocmi ma Hedomop-
Kannocmi Yxpainu.

Koncmamosaro, wjo 3a cyuachux 2eononimuyHux peaniti HAA8HA cucmema maxoi npomudii He 8iOno6i0ac GUKIUKAM Ma
3a2po3aM Cb0200eHHS. ApeyMeHmosaro, wo 6aeamo cycniibho Hebesneunux OiaHb, posmiwenux y IX po3oini KK Ykpainu,
30amHi 3a3ixamu 0OHOYACHO i HA OCHOBU HAYIOHATLHOI Oesneku Yxpainu. Bionogiono, nodiona xoughicypayis 6uHUKAIOUUX
3a2p03 3a3HAUEHOMY 00 '€KMY KPUMIHATLHO-NPABOBOT OXOPOHU BUMARAE CB020 NEPEOCMUCTEHHS, OONOBHEHHS Uil 3MiH.

3aznauacmocs, Wo 6 yMoeax icHyIOUOL 3a2po3u KOHCMUMYYIUHOMY 140y, Cy8epeHimenty, mepumopianbHii yinichocmi
ma HeOOMOPKAHHOCMI HAWOI depaicasu, npoodiema Heumpanizayii ma npomuodii 3MOYUHAM MEPOPUCHUYHOI CRPIMOBAHOC
VAGIAEMbCA OLIbUL HINC AKMYATBHOI0 MA 20CMPOIo, d e(heKmugHe 3aCMOCY8aHHs HOPM KPUMIHAIbHO20 3AKOHOOABCMEd, Uj0
nepeobauaroms 6i0N0GIOATLHICMYb 3d BUUHEHHS MAKUX KDUMIHATLHUX NPABONOPYUIEHb, MAE 0COOTUBO BAJICTUBE NPEBEHMUBHE
I nonimu4He 3HaYeHHs.

Hazonowyemucs, wo 8 asaneapdi npomuoii 3104UHAM MePOPUCIUYHOT CHPAMOBAHOCTI BUCHYRAIOMb NPABOBT HOPMU, K
nepedbauaromy KPUMIHATLHO-NPABOBY OXOPOHY ePOMAOChKoi besnexi. QOHAK 3 YPAXyeaHHam ICHYIU0i 06 ekmugHoi diticnocmi
ma cMpIMKoT 3MiHU 2e0NOTIMUYHOI PeanbHOCMI, 310UUHY MEPOPUCIUYHOT CHPAMOBAHOCII 8Jice OANEKO GUIILLTY 3d MEXCI NOCS-
2aHb NPOMU 2POMAOCHKOI De3neKu, y Momy Yucai 3a3ixaiouu Ha OCHOBU HAYIOHATbHOT De3nex.

Cmeepoaicyemnpcst, wjo npoodnema o0IpyHmo8aHocmi it HeoOXiOHOCHI KPUMIHATLHO-NPABOBOT OXOPOHU K OEPIUCABHOL, MAK
il epomadcvroi besnexu 6 meopii i (hinocohii KPUMIHATEHO2O NPABA, BUKIUKAE AOCUMb YIKABY OUCKYCIIO 8 Mill YACMUHI, W0
HAAGHICMb Y GIMYUSHAHOMY 3AKOHOOABCMEI NOOIOHUX KDUMIHATLHO-NPABOBUX 3A00POH, 3 00H020 OOKY, € NPUPOOHOK | QOCUMb
00IPYHMOBAHOIO, 4 3 IHUIO20 — MAMEPIANbHA CKIA008A PO3LTAHYIMUX OlHb XAPAKMEPUIYEMbCS DiNbUI0I0 Mipo10 HONIMUUHOIO,
HidIC NPABOBOIO OOYITbHICMIO.

Apeymenmosano, wio 8 ymogax mpuaroy02o 30potiHo20 KOHPIIKMy 0coOIUBO 20CHPO NOCMANO NUMAHHA w000 Heoo-
XiOHOCMi NepeocMUcieH s Mma AKICHOT 3MiHU GIMYUBHAHO20 KPUMIHANLHO20 3AKOHOOABCNBA 3 MEMOI0 HANENCHOI 0XOPOHU Ma
3axucmy Hawoi 0epicasHoCmi, momy wo icHyloue HOpMamuHo-npasose 3abe3neyents OXopoHU 0CHO8 HAYIOHATbHOT be3neKu
He 8i0N06i0a€ 8 NOBHOMY 00CA3I peaniam Cb0200eHH, ye 00360IUN0 O HAEHCHUM YUHOM NPOMUOTAMU ICHYIOUUM BUKTUKAM Y Yill
chepi srcummedianvHocmi Hawoi Oepacasy. 3 Memoro Oibll eheKMUBHO20 3axXUCMy 0CHO8 HAYIOHATbHOT Oe3neKu HeoOXiOHO
BUOLIUMU KOO CYCHITbHO Hebe3neuHux nocsieanv, sKi 06e3nocepeonbo abo Hasimb 0nocepeokosano, 30ammi 3a60amu wKkoou
BKA3AHOMY 00 €KY KPUMIHATLHO-NPABOBOI OXOPOHLU.

Knrouoei cnosa: 3azposa, mepopusm, nayionanvha besnexa, epomadcovka besnexa, 06 ’ckm, 3aKoH, 310YUH, 0epiucasa,
0coba, cychinbemso.

Chuvakov Oleg. Conceptual issues of qualifying terrorist criminal offenses in the current context

The article examines problematic issues related to the criminal-legal response to terrorist crimes in the context of increas-
ing threats to the constitutional order, sovereignty, territorial integrity and inviolability of our state.

It was established that under the current geopolitical realities, the existing system of such countermeasures does not meet
the challenges and threats of today. It is argued that many socially dangerous acts placed in Chapter IX of the Criminal Code
of Ukraine are able to encroach on the national security of our state at the same time. Accordingly, a similar configuration of
emerging threats to the specified object of criminal law protection requires its rethinking, additions or changes.

1t is noted that in the conditions of the existing threat to the constitutional system, sovereignty, territorial integrity and
inviolability of our state (taking into account the existing Russian-Ukrainian military conflict), the problem of neutralization
and countering terrorist crimes is more than relevant at the current stage of the development of our statehood, and the effective
application the norms of criminal legislation, which provide for responsibility for the commission of such criminal offenses, have
a particularly important preventive and political significance.

It is emphasized that at the forefront of combating terrovist-oriented crimes are the legal norms that provide for the
criminal-legal protection of public safety. However, taking into account the existing objective reality and the rapid change of
geopolitical reality, terrorist-oriented crimes have already gone far beyond encroachments against public security, including
encroaching on the foundations of national security.

It is argued that the problem of the validity and necessity of the criminal law protection of political power in the theory and
philosophy of criminal law causes a rather interesting discussion in that the presence of similar criminal law prohibitions in the
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domestic legislation, on the one hand, is natural and quite justified, and on the other on the other hand, the material component
of the acts in question is characterized to a greater extent by political than legal expediency.

1t is argued that in the conditions of the ongoing armed conflict, the question of the need to rethink and qualitatively
change the national criminal legislation in order to properly protect and protect our statehood has become particularly acute,
because the existing regulatory and legal protection of the foundations of national security does not fully correspond to the real-
ities of today, it would make it possible to adequately counteract the existing challenges in this area of our state’s life. In order to
more effectively protect the foundations of national security, it is necessary to highlight the circle of socially dangerous encroach-
ments, which are directly or even indirectly capable of harming the specified object of criminal law protection.

Key words: threat, terrorism, national security, public security, object, law, crime, state, personality, society.

Beryn. B ymMoBax icHyo4o01 3arpo3u KOHCTUTYLIITHOMY J1aJy, CyBEpEHITETY, TEPUTOPiasIbHIN I1IICHOCTI Ta
HEJOTOPKAHHOCTI HALlIOl AepKaBu (3 ypaxyBaHHIM iCHYIOHUOTO POCIHCHKO-YKPaiHCHKOTO BiiICHBKOBOTO KOH(IIKTY),
mpobaema HeiTpanizauii 1 HpOTUAIT 3I0YMHAM TEPOPUCTUYHOI CIIPSMOBAHOCTI, MPEACTABIAETHCS OIBII HIXK aKTy-
aJbHOI0 HA CYy4YaCHOMY €Tall PO3BUTKY HAllOi JAEepKaBHOCTI, a €()eKTUBHE 3aCTOCYBaHHS HOPM KPUMIHAJIBLHOTO
3aKOHO/IaBCTBA, IO MependavyaroTh BiAMOBIAAIBHICTh 32 BUMHEHHS TaKUX KPUMIHAJBHUX MPABONOPYLIEHb, Ma€
0COOJMBO BaXKJIUBE NIPEBEHTUBHE 1 MOJMITUUHE 3HAYCHHSI.

B aBanrapzi npotuaii 37104MHaAM TEPOPUCTUYHOT COIPSAMOBAHOCTI BUCTYIIAIOTh PABOB1 HOPMH, SIKi Iepedaya-
I0Th KPUMiHaJIbHO-IIPABOBY OXOPOHY IpoMaJIChKoi Oe3neku. OHaK 3 ypaXyBaHHSAM iCHYI04O1 00 €KTUBHOI AifiCHO-
CTi Ta CTPIMKOi 3MiHH T'€OMONITUYHOT PEAIbHOCTI, 37I04UHU TEPOPUCTUUHOI CIIPSIMOBAHOCTI BXKE JAJIEKO BUIIILIH 32
MeXI MOCSTaHb POTH IPOMAJICHKOT OE3MEKH, Y TOMY YHCIIi 3a31Xalouy Ha OCHOBU HalllOHAJIbHOT Oe3neKu. Y 1boMy
KOHTEKCT1, BUAETHCS BEIbMU aKkTyalnbHUM cymkeHHS b. [, JleoHoBa: «VY 3B’S3Ky 3 MOCWJIEHHSM TEHACHLIl 10
mo0anizaiii, 30poiiHa KOH(IIIKTHICTh cTajka BILITMBOBUM (PaKTOPOM MIXHAPOJHHUX BiHOCHH, IO PO3IIUPHIIO MEXI
00’€KTa pPeryimoBaHHA MIXXHAPOAHOTO MpaBa, 3MICT SIKOTO OXOILUTIOETHCS BIJHOCHHAMH MiXK JEp>KaBOIO 1 MEBHOIO
COLIaJIbHOIO TPYIOI0 HACEJICHHS, SKa 3a JOMOMOIOI0 30poi CHpaBise€ BILUIUB 3 METOK HACHIBHHMIIBKOI 3MiHHM 4d
MOBaJICHHs] KOHCTUTYLIIHOTO JIa/1y, 3aXOIUICHHS Iep>KaBHOI BJaJly UM 1HIIMMH MOMITHYHUME Hijsmi [ 1, c. 69].

IIpu upoMy npobaema oOrpyHTOBAHOCTI i HEOOX1AHOCTI KPUMiHAIBHO-ITPABOBOT OXOPOHH MOJITHYHOI BIIaIu
y Teopii 1 ¢inocodii kpuMiHAIBEHOTO MpaBa BUKJIMKAE JOCUTH LIKaBy IAUCKYCIIO B Tii 4acTWHI, IO HAasBHICTbH
y BITYM3HSHOMY 3aKOHOJABCTBI MOAIOHNX KPHUMiHAJIBLHO-TIPABOBHX 3a00POH, 3 OIHOTO OOKY, € MPUPOIHOIO i TOCUTh
0OIPYHTOBAHOIO, a 3 1HIIOTO — MaTepiajibHa CKJIaJJ0Ba PO3TIIIHYTUX AisIHb XapaKTePU3YEThCA OLIBIIOK MipPOIO IOJTi-
TUYHOIO, HI’K MPABOBOIO JOIIBHICTIO.

[Toni6Hi TONMOXKEHHS BIACTUBI i OKPEMHM 3aX0JaM, sIKi 3MIHCHIOIOTHCS 3 METOO JIOKaTi3allii 1 MPUIIMHEHHS
JIUBEPCIHO-TEPOPUCTHYHOT MiISUIBHOCTI. 3aBEIEHO BBaXKAaTH, 10 OJHUM i3 HAWOLIBIN palliOHAIBHUX METOIIB
60poTEOU 3 OyIb-IKUMH MPOSBAMH MIKHAPOAHOTO TEPOPU3MY 1 TUBEPCIIMU € 3aCTOCYBaHHS KOHBEHIIITHOrO Mexa-
Hi3MYy, TOOTO pe3ysIbTaTiB OKpEMHUX KOHBEHIIIH, III0 MAIOTh 332 CBOIO METY OOPOTHOY 3 KOXKHUM OKPEMO B3SITHM BHIOM
TEPOPUCTUYHOI YU AUBEPCIHHOI AisabHOCTI. Tak, pe3ynpraTy BUBUCHHS 3apy0i>KHOTO AOCBiLY MPOTUAI UM COLli-
aJbHO HEOE3MEeYHUM SIBUILAM CBiIYaTh, 10 B OCHOBHOMY JIEpKaBH MPSIMYIOTh JBOMa Huisxamu. llepmuii xapak-
TEPU3YETHCS TUM, 1[0 B OUIBIIOCTI 3 HUX AilOTh OKPEMi HOPMHU KPUMiHAJIBHOTO 3aKOHOAABCTBA, SIKi Iepe0auaroTh
BI/ITIOBiAAIBHICT 32 TEPOPU3M 1 AuBepcii. pyruit CBIIUUTE PO Te, 110 B IHIINX JepakKaBax TEPOPUCTUIHUIN XapaK-
Tep JisiHb PO3IISNAETHCS SIK KBali(hiKyloda 03HAKa, IO € MiACTaBOIO /ISl MOCUJICHHS IOKapaHHS 3a 370UYMHHU i€l
CIIPsIMOBaHOCTI [2, ¢. 278-280].

OTXe, BUJAETBCS NOLUIBHUM, 110 B YMOBaX TPHBAIOYOro 30pOHHOr0 KOH(IIKTY 0COOIMBO TOCTPO MOCTAIIO
MUTaHHS MO0 HEOOXiAHOCTI MEPEOCMUCICHHS Ta SKICHOI 3MiHM BITYM3HSHOIO KPHUMIHAJIBHOTO 3aKOHOJABCTBA
3 METOI0 HAJIEXKHOI OXOPOHU Ta 3aXUCTy HAIIOi JEp>KaBHOCTI, TOMY IO iCHyIOUe HOPMAaTHBHO-IIPaBOBE 3a0e3Ie-
YEHHS OXOPOHHM OCHOB HAIlIOHAJILHOI O€3MeKH He BiJNOBiJIa€ B IOBHOMY OOCATY peajiisiM ChbOTOICHHS, 1€ J103BO-
JII10 O HAJIeKHUM YMHOM IMPOTUAISTH ICHYIOUHM BUKJINKAM Y Il cepi KUTTENISUIBHOCT] HAIIO1 Aep>KaBH. 3 METOIO
OinbII e(peKTHBHOTO 3aXHMCTy OCHOB HAlliOHAJIBbHOI Oe3Mekn HeOOXiTHO BHILIMTU KOJIO CYCHUTFHO HeOe3MeuHHX
MOCATaHb, AKi 6e31ocepeJHbO 00 HaBITh OMOCEPEIKOBAHO, 3/1aTHI 3aBJaTH KON BKa3aHOMY 00’ €KTY KpUMiHAJb-
HO-IIPaBOBOI OXOPOHH.

Marepianu Tta meroau. OCHOBOIO JaHOTO HAyKOBOTO nociipkeHHs cranu mpaui O. @. banTtuiuesa,
O. B. lllamapa, b. /1. JleonoBa Ta iHmmx. MeTOAOJIOTiI0 HAYKOBOi pOOOTH CKJIAal0Th HU3KA 3arajibHUX Ta CIelli-
AIBHUX METOMIB, 30KpeMa: METOJI aHaJli3y Ta CHHTE3Y, METO iHAYKIIi Ta JeAyKIii Ta METOA MOJIEITIOBaHHS.

Pe3ysabraTn. Beaxaemo, 1110 BU3HAUCHHS YiTKOT'O Ta BUYEPITHOTO KOJA 3JI0YMHIB, 10 MOCATAIOThH HA CYCHUIBHI
BITHOCHHHU y c(hepi OXOPOHU OCHOB HalliOHANBHOI Oe3MeKH YKpaiHHu, 00yMOBJIEHO IIPUPOTHOIO MOTPEOO0 KPUMi-
HaJIBHO-TIPABOBOI HayKH Ta MPakTUKU. L{s oOcTaBuHA O3BOJISE MIPOSIBUTH CUCTEMHHM IiAX1J 00 JIoKasi3amii Ta
MPOTHIii HAOLIBI HEOe3MEYHNM MOCITaHHSAM Ha OCHOBH HAIllOHAJbHOI Oe3neknu Yikpainu. Came 3 €I METOI
y YMHHOMY KPUMiHAJIFHOMY 3aKOHOJABCTBI YKpaiHCHKHUIl 3aKOHOABEIb CKOHIICHTPYBAB IPYILy HOXIOHUX OTHOPIA-
HUX CYCIJIbHO HeOe3neuHux nocsranb y Pozaini I OcobnuBoi yactuan KpumMinanbHOTO KOJekey Ykpainu. OnHak,
3 ypaxyBaHHSM B)XE iCHYIOUMX HOBHUX BHKJIMKIB, Y TOMY YHCII TEPOPHUCTUYHOI CIIPSIMOBAHOCTI, HE MEHIII TOCTPOIO
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Ta IOCUTh aKTYaJIbHOIO € po0JieMa HalTOBHIOBAHOCTI JaHOTO po3airy KpuMiHaIbHOTO KOAEKCY YKpaiHH BiAMOBif-
HHUM 3MiCTOM, TOOTO KpHUMiHAJIBHO-IIPABOBUMH IIPUIIICAMH, ITI0 BiIOBIAAIOTH Cy4acHUM peaiisM [3, c. 158].

SIK HaM ySIBIISIETHCS, TAKMMH HOPMAaTHBHUMH NIPUITUCAMH, SIKi ITepen0adaloTh KpUMiHAIBHY BiJIIOBiAAIbHICT
3a BUMHEHHS MOAI0OHUX 3JI0YMHIB, TOBUHHI OyTH HOPMH, IO MICTSTh O3HAKH JIMIIE THUX AiSHB, SKi PEalbHO CTa-
HOBJIATH BiATIOBIIHY 3arpo3y OCHOBaM HalliOHANbHOI Oe3neku Ykpainu. Humum MoXyTh OyTH SIK IIIJIKOM «HOB1»
KPUMiHAJIBHO-TIPABOBI HOPMH, TaK i, IEBHOIO Mipoto, oHOBJIeHI HOpMH Po3ainy I OcobmauBoi yactuan KpumMinans-
HOTO0 Koziekcy Ykpainu. IIpu 1iboMy c1iJT 3a3HaUUTH, 110 HAsIBHICTH €()eKTUBHOTO MEXaHi3My SIKICHOTO ()OPMYyBaHHS
TaKHUX MOJIOKEHb BUJIAETHCS HA/I3BUYAIHO BAYKIIUBUM, OCKIJIBKY HOTO HAsIBHICTB I03BOJIMTH BUKIIIOUUTH 13 3aKOHO-
JIaBUOi MPAKTHKK BHITAJIKU TOCIINIHOT KpUMiHaJi3aIlil, 10, 3r0I0M, MOX€ MPU3BECTH JI0 aKTUBHUX HAYKOBUX JTUC-
KyCiif y 4aCTHHI BCTaHOBJICHHS — SIKUM O€3MOCEpEeaHbO CyCIITBHUM BiTHOCHHAM (iHTepecy, Onary 4u couianbHii
I[IHHOCTI) 3aBIA€ThCs IIKOJA Yepe3 IX BUMHEHHS, aJie 1€, CBOEI0 YEPror0, MOXKE CIIPUATH aKTHBI3aIlil BiMOBITHIX
npoOJieM SK y YaCTHHI HayKOBO-TEOPETHYHOI KIacuikamii TaKuX AiSHb, TaK 1 Y 94aCTHHI 1X KBami(ikarii mpakTud-
HUMH TIpariBHUKaMH.

OpnHak, BpPaxOBYIOUH Cy4YacHY CTYIIHB PEaJIbHOCTI 3arpo3 CyBEpEHITETYy, KOHCTUTYLIHHOMY JIady, Tepu-
TOpiaNbHIN I[INICHOCTI Ta HEAOTOPKAHHOCTI YKpaiHH, BBAKAEMO, L0 3JI0YMHH TEPOPUCTHYHOI CIIPSIMOBAHOCTI
3a3iXal0Th HAa OCHOBH HAIliOHAJIBHOI Oe3nekn YKpaiHM HE MEHIN, HiX Ha IPOMAaJCHhKy Oe3IeKy Hamoi Aep>KaBH.
Y KOHTEKCTI 1i€i MpoOIeMaTHKN HEOJHOPA30BO BUCIOBIIOBAIKCS i BiIOMi YKpaiHCBKi BUCHI, SIKi JIOCTIIKYBaIH
npoOiieMu 3a0e3MeueHHs HAIllOHABHOT Ta TPOMaJIChKOT O€3MeKH K 00’ €KTIB KPUMiHAIBHO-TIPABOBOT OXOPOHH.
3okpema, O. ®@. bartumer ta O. B. Illamapa 3a3HauaroTh, 110 3JIOYMHU NMPOTH OCHOB HAIlIOHAJIBHOI Oe3IMeKu
MAaroTh OyTH JOTIOBHEHI 3JI0OYUMHAMH TEPOPUCTUIHOTO CIPSIMYBaHHA. A caMme, Ha iXHIO TyMKY, 3JI0YMHH, Iiepenoda-
YeHi y cT.cT. 258 (TepopucTiyHUil aKkT), 258-1 (BTATHEHHS Y BUMHEHHS TEPOPUCTUYHOTO aKTy), 258-2 (my0mivHi
3aKJINKH 10 BYNHEHHSI TEPOPUCTHYHOTO aKTy), 258-3 (CTBOPEHHS TEPOPUCTUIHOI IPYIIH YU TEPOPUCTUIHOI Opra-
Hizarii), 258-4 (cnpusHHS BunHEHHIO TepopuctryHoro akty) KK Vkpainu, morpebyroTh CBOTO IEpeHECEHHS
3 po3niny X OcobamBoi wacTuHM, (IKUH, TIiCHsA 3MiH, sIKi Oyau BHeceHi 3akoHOM Ykpainu «IIpo BHECEHHS 3MiH
JI0 IESKHUX 3aKOHOAABYMX aKTiB YKpaiHH MIONO0 CIPOIIEHHS JOCYI0OBOTO PO3CIiTyBaHHS OKPEMHUX KaTeropii Kpu-
MiHQJIBHUX TpaBonopymersy Bix 22.11.2018 p. Ne 2627-VIII, mae Ha3By «KpruMiHanbHI IpaBOIOPYIICHHS IPOTH
rPOMaJIChKOT Oe3MmeKu») y po3ai | «31mounHu npoTr OCHOB HaliOHATBHOT Oe3nekn Yikpaiamy OcoOnuBo1 YaCTHHH
KK Vkpainu [4, c. 39]. lle Mae npUHIIMIIOBE 3HAYCHHSA, OCKUJILKH CyCITUIBHO HeOe3MeuHi AisHHS, nepeadadeHi
CT.CT. 258, 258-1, 258-2, 258-3, 258-4, 258-5 ta 258-6 KK VYkpainu € came 3mouynHaMH, a HE KPUMiHAJIbHUMUA
NpOCTynKaMH. Bu3HaueHHS y SKOCTI pomoBOrO 00’€KTa TEPOPHUCTHUYHOTO aKTy OCHOB HAIlOHANBHOI Oe3meKu
VYkpainu, Ha TyMKy aBTOpIiB, Aa€ 3MOT'Y BKJIIOUUTH HOTO 710 3JI0YMHIB IPOTH OCHOB HAIliOHATBHOI Oe3mekn YKpa-
fHH. SIK HaM 3Ma€ThCS, MpEICTaBlIeHa TOYKA 30py 3aCIyroBy€ Ha HAJC)KHY yBary i JOZATKOBHM YHHOM JIMIIIE
MiATBEPKY€ Halle KOHIENTyalbHe OaueHHs BUPIMICHHS IIi€] IpoOieMHu.

OTXe aKTyallbHOI JIJISl BUPIIIEHHs TIOCTaBJICHUX 3aBIaHb € HE TUIbKU IMpolleaypa "nepemiieHHs" HOBOT
TpyIH 3JI0YMHIB TEPOPUCTUYHOT CIIPSIMOBAHOCTI Y 3a3HaueHui po3nin OcobmmBoi yactuan KK, a i ycyHeHHs nipo-
TUPIY y YACTHHI PO3MEKYBaHHS CYMDKHHX HE JIUIIIE 32 FOPUIMYHIMH O3HAKaMH, a i 3a X CIIPSIMOBAHICTIO 3JI0YH-
HiB: quBepcii (ct. 113) Ta TepopuctudHoro aKTy (CT. 258). Tak, 00’€KTHBHA CTOPOHA BKa3aHMX 3JI0YMHIB CXOXKa Ta
30iraeThcs 3a OararbMa o3HakaMu. JIuiie y mporieci peTeIbHOro pO3CIilyBaHHS TaKUX 3JI0YHHIB, PH BCTAHOB-
JICHHI 03HaK Cy0’€KTHBHOI CTOPOHH, MOXKHA 3 BIIEBHEHICTIO KOHCTATyBaTH, 110 OyJI0 BAMHEHO: TEPOPUCTHYHUH aKT
YU TUBEPCis.

Tak, SIKIII0 OCHOBHOIO METOI0 TUBEPCIi € 0CIabJICHHS JePKaBH IIJISIXOM 3HIKSHHS 11 eKOHOMIYHOTO, 000POH-
HOTO YM HayKOBO-TEXHIYHOTO MOTEHIIIaTy, TO OCHOBHOIO METOIO TEPOPHCTUYHOTO aKTy € 3aJAKyBaHHS HACCICHHS,
BIUIHB Ha IPUHHATTS pillIeHb 200 CTPUMYBAHHS BiJl IX IPUHHATTS OpraHaMu Aep>KaBHOI BJIa M UM iX IPEICTaBHUKAMH,
MIPUBEPHEHHS YBaru rpoOMaJIChKOCTI 0 PI3HOTO POAY MOIVISIIB TEPOPHCTa TOMO. TaKMM YHHOM, CIeliadbHa MeTa
€ TIEX0 OCHOBHOIO 03HAKOI0, IT[0, SIK PABHIIO, T03BOJISIE PO3MEKOBYBATH TaKi OJM3bKI 3a 6ararbMa 03HaKaMH 3JI0YHHU.

[Ipore, Ha HamIy AYMKY, MO’KHA BHIUIATH III¢ OHY BH3HAYaJIbHY OCOONMBICTD, IO CHPHUSIE PO3MEKYBAHHIO
PO3NISIHYTHX 3JI0YHHIB. Y I[bOMY pasi HAEThCS Mpo Te, IO MPH BYMHEHHI SK OJHOTO, TaK i 1HIIOTO 3JI0YMHY 3J10-
YUHEIb MO-Pi3HOMY TparHe ix 3midicHUTH. Tak, IpyU BYMHEHHI TEPOPUCTUYHOTO aKTy BUHHA 0c00a, SK MPaBHIIO,
HaBMUCHO 3JIIHCHIOE HOTO BIIKPUTO, 3yXBAaJIO 1 IEMOHCTPATUBHO, HAMATalO4HCh IPUBEPHYTH JI0 ce0e 1 CBOIX Jii K
MOYKHa OLTbIIIe yBaru 3 00Ky rpoMaJiCbKOCTi, 3ac00iB MacoBoi iH(opMarlii, TOOTO HIEThCS PO CBOEPiTHE adimry-
BaHHS CBOET 3IIOUMHHOT 1Tii (MisbHOCTI) [5, ¢. 163]. UnM OinbIire ocib TOBIAAOTHCS PO BYMHEHUH 3I0YMHHNHN aKT,
TUM OJFDKYE 3JI0YMHIII IO CBO€T HAMIUEHOI METH — 3aJIIKyBaHHS HACEJICHHS TOIMIO. Y NESKNX BHUIAJIKaX HaBiTh CIIO-
CTepiraeThCs iX MparHeHHs JI0 MPUTATHEHHS JI0 BiIMOBINAJIBHOCTI 32 HACIIKA HEIACHUX BUITAJIKIB, IO IKUX BOHU
HE MaJIM KOJTHOTO BiTHONICHH. Takuii BUTIQJI0OK MaB MICIIe B OJTHIN CYCITHIH JeprKaBi pH 3arOpsiHHI IPUPOITHOTO
ra3y B OJHOMY 3 )KHTJIOBUX OyIHHKIB [6, c. 117].

[Tpwu 3xailicHeHH] TUBepCii 3JI0UYMHEIb, HABITAKH, SK MPABUIIO, HABMUCHO BUMHSE CBil 3JI0YMH MaKCUMAIILHO
HENOMITHO (Ta€MHO), Tak, MO0 Hi B KOTO 3 OTOUYHOUMX a00 HaBiTh NPEICTABHHKIB MPABOOXOPOHHUX OPraHiB
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HE BUHMKAJIO IIEBHUX Bepcill y yacTuHi (pakTUIHOI, 00’ €KTUBHOI OIIHKHM BUMHEHOTO. Tak, AesKi TOCIiAHUKHU TUBEp-
CiliH1 aKTH pO3IIIAAIOTH SIK «aKTUBHI MiAPUBHI 3aX0I1 HEBETMKUX CEKPETHUX 3arOHIB 1 IPYII. .. I0... MAIOTh 1HAUBI-
IyaJbHUN XapakTep 1 301HCHIOIThCA ClIeliadbHO MiArOTOBIEHUMH 0CO0aMu, 3aCJIaHUMU B 1[I0 MiCLIEBICTh 3 1HIIOTO
60ky» [7, ¢. 187]. BunHHBIIY Takui 3TI0YMH, BAHHA 0c00a He J1a€ po ceOe 3HATH Ha BIAMIHY BiJl MOMIOHUX JiH pu
3IIACHEHHI TEPOPUCTHYHOTO aKTY.

OTxe, came 332 03HAKOIO CIENiaJIbHOI METH Ta I0JaTKOBOIO 03HAKOIO, SIKY MU 3aIPOTIOHYBAJIH (HE BPAXOBY-
I04H JICSKHX IHIINX 03HAK), JUBEPCilo Tpeba BiAMEKOBYBATH BiJf TAKOTO CYMIKHOTO 3JI0YHHY, SIK TEPOPUCTUIHUI
aKT.

Bepyun no yBaru Bci BHILE3raiaHi 0OCTaBHHHM, IO CHPHUSAIOTH KOHUENTYaJbHOMY PO3YMIHHIO IPUPOIU Ta
CYTHOCTI CYy9acHOTO TEPOPH3MY, Ha HAITY AYMKY, HEMOXIIUBO OOMEKHTHUCS JIHIIIE TIPOLETypPOI0 HalTOBHEHHS | po3-
niry OcobnmuBoi wactuan KK HOBUMU 310unHamMu. ToMy 3 MeTOIO €(EKTHBHOTO BHIIIICHHS ICHYFOYHMX 3aBIaHb
JIesIKi CKIIQJM IBOTO PO3AUTY MOTPeOYIOTh MEBHHUX 3MiH, sIKi HAJI)KHUM YHMHOM BIJIOBIAJIM TUM 3arpo3aMm, sKi
CTOSTH 3apa3 Mepe HAIIOo ASP>KaBHICTIO.

Tak, Ak HaM 37a€ThCs, Ha3Ba CKIaAy 3704uny, nepeabdaueHoro ct. 109 KK Vkpaiau («/ii, cipsimoBaHi Ha
HACHJIBHUIIBKY 3MIHY YU IOBAJICHHS KOHCTUTYHIWHOTO JIamy abo Ha 3aXOIUICHHs Jep)KaBHOI BIaIW»), HE 30BCIM
BiToOpakae HOTo cydacHy MOJIITHKO-NPABOBY CYTHICTh, TOOTO B YKa3aHil pelakilii Takui CKiIaj Ta Horo Ha3Ba He
BIJIMOBIIAIOTh B IIOBHOMY OOCSI31 THM 3arpo3aM 1 BUKJIMKaM, sKi iCHYIOTh B TETEPIIIHINA Yac JJis HaIIol JepKaBH,
B TOMY YHCIIi, BPAXOBYIOUH MAaCIITa0H 3arp03 TEPOPUCTHYHHUX, EKCTPEMICTCHKUX 1 CETIAPaTUCTCHKUX MPOSIBIB, 110
CYHPOBOKYIOTECS ITMPOKUM 3aCTOCYBAaHHSM Pi3HOMaHITHHX BHIIB Cy4acHOi 30poi SIK BOEHI30BaHUMHE (hOPMYyBaH-
HSIMH, TaK 1 OKPEMHUMHU 3JI0YMHHUMU OPTraHi3aIlisIMH.

V 3B’s3Ky 3 UM IpornonyeTbes Ha3By cTarTi 109 KK Ykpainu BukiacTu B HaCTyIHIiN penakuii — «/lonimuy-
Huti mepopusmy. Taka 3MiHa 00yMOBJICHAa HEOOX1THICTIO 30€peKEeHHS HEMOPYIITHUMH MOJTITHKO-11€0JIOTIYHI 3acau
KOHCTUTYIIIHOTO Jlaxy YKpaiHW, 3 ypaxyBaHHSIM IIMOOKOT BHYTPINTHBOACPKABHOT MOMITHYHOI KPU3U Ta 3HAYHOI
aKTHUBI3allil pI3HOMaHITHUX TOJITHYHUX CHJI €KCTPEMICTCHKOI Ta TEPOPUCTUYHOI CIIPSIMOBAaHOCTI. BukopucTanHs
OCTaHHIMH iCHYI0UOi HecTaOuIbHOI MONMiTHYHOI (1HOAI PEBONMIOMIHHOT) 0OCTAaHOBKH MOXE OyTH HAaIlpaBiICHO Ha
HeJIETITUMHE TOBAJICHHS JepP>KaBHOI BIaau a00 3MiHM KOHCTHTYLIHHOTO JIally Ta yTBEPIKCHHS B YKpaiHi aBTOpH-
TapHOTO PEKUMY.

KpiM Toro, sk CBiqYHTh BITUM3HSIHA Ta MIXXHAPOJHA TPAKTHKA, Mdii, IO 3a3Ha4eHi y aucrnosuiii cT. 109 KK
Ykpainu, J0BOJIi YaCTO TIOB’A3aHi 13 3aCTOCYBAaHHSM BOTHENAILHOT UM XOJIOIHOT 30p0i, sIka TOTYETHCS 3a3/1aJIeTib,
Ta BUKOPUCTOBYETHCS K OKPEMHUMH YYaCHUKaMHU TaKUX MPOSBIB, TakK 1 3a y4acTIO Pi3HOMAaHITHUX 30pOHHHUX (op-
MYBaHb, 110 MTPHETHAIUCS JJO BUNHEHHS 3a3HAYCHUX 3JIOYMHHUX Jii. Y 3B 3Ky 3 IIMM IIPOTIOHYETHCS BHECTH TEBHI
3Mmin# 110 cT. 109 KK Ykpainu. Tak, Ha Hamy nymky, actunu 3, 4 ta 5 ct. 109 KK Ykpainu HeoOXiqHO BHUKJIACTH
B HACTYIHIH pemakuii:

3. «Oprawnizamis 30poifHOTO MOBCTaHHS, MOB’SI3aHOTO 13 3aCTOCYBaHHSAM 30poi abo 3arpo3amu ii 3acTocy-
BaHHS 3 METOI0 HACWIIBHUIIBKOI 3MiHU 200 MMOBajJeHHSI KOHCTUTYHIHHOTO Jaxy, a00 3aXOIUICHHS Jep>KaBHOI BIIaJIH,
a TaKoXK 30pOIHMIA OImip YPSTOBUM BIHCHKOBUM II1IPO3/iIaM, TIOKITUKAaHHM 3a0e31euyBaTH KOHCTUTYIIHHUH MOpS-
JIOK, & TAKOXK aKTHBHA y4acTh y 30poiHOMY MOBCTaHHI 200 3MOBa Ha BUMHCHHS 3a3HAYCHUX Tii», —

4. «[1yOmiuHi 3aKIUKH 10 30pOHHOrO MOBCTAHHS 3 METOI HACHJIBHHUIIBKOI 3MiHU UM MOBAJICHHS KOHCTHUTY-
HiHOTO Naay abo 3aXOIJIeHHA JAep>KaBHOI Bialau, abo 10 30pOiHOro Omopy ypsAAOBUM BiHCHKOBUM MipO3aijaMm,
MOKJIUKAHUM 3a0e3MeYyBaTi KOHCTUTYIIIHHUHA MOPSIOK, a TAaKOK MOIIMPEHHS MaTepialiB i3 3aKIMKaMHU J0 BYH-
HEHHS TaKHUX Jii», —

5. «/lii, mepen6aveHi YacCTHHAMH JPYTO0 Ta YeTBEPTOXO Ii€i CTATTI, SIKI BUNHEHI ITPESICTABHUKOM BJal, abo
MTOBTOPHO, 200 OPraHi30BaHOIO IPYTIO0, 00 3 BUKOPUCTAHHIM 3ac00iB MacoBoi iHpopMamii», —

IIpononyemo nonaru no cr. 109 KK Vkpainu yactuny 6 — 3a0X0uyBalibHy HOPMY, sIKa CIIPUATUME BUNHEHHIO
0c00010 aKTUBHUX NOCTKPUMIHATIBHUX JiH, 13 HOAATBIINM 3BUIBHEHHSIM 11 Bil KpUMiHANBHOTO IEPECIIiAyBAHHS IIPU
JIOTPUMaHH1 HEOOX1THUX YMOB:

6. «3BUIBHSAETHCS BiJl KPUMIHAIBHOI BIJAMOBITAIBHOCTI 0C00a, sIKa BUMHWIA 3JIOYUH, TIepea0adeHU 1€t
CTaTTelo, SIKIIO BOHA CBOEYACHO Ta TOOPOBUIHHO MOBIIOMIIA OPTaHHU ACP>KaBHOI BIAAN PO BUMHEHE, UM CIIPH-
s1a 3armo0iraHHIO TIOAJIBINOT KoM 1HTepecaM YKpaiHH, a TaKoX, SKIIO 11 Jii He MICTATh O3HAK 1HIIOTO CKJIATY
3TI0YHHY».

VY uactuHi 3, siKa MOCifae LEHTpadbHE Miclie B 3allpOIOHOBaHIN pefakiiii, nependadeHi HACTyIHI OCHOBHI
(hopMu 00’€KTHBHOI CTOPOHM BKA3aHOTO 3JI0UMHY, a came: «Opeanizayis 30poilino2o nogcmanHsy ta « AKmugHa
yuacmo y 30pOUHOMY HOBCHIAHHIY.

ITix opraHnizaiieto 30pOHHOTO TOBCTAHHS CIIIJT PO3YMITH 3MIHCHEHHS PI3HOTO POY MiATOTOBYUX Jii, CIIPSIMO-
BaHUX Ha aKTUBHY 30pOIHY MPOTHUIIO JIETITUMHIN BiIaji B Ykpaini. Taki aii MoxyTh OyTH BHpakeHi B: IUIaHyBaHHI
TaKUX MPOTHIIPABHUX [ilf, pO3NMANTIOBaHHI B CYCHUIBCTBI BKpaif HEraTHBHOTO CTABJICHHS N0 1CHYIOYOI 3aKOHHOI
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BJa/1, BepOyBaHHI MallOyTHIX yYaCHHUKIB TAKOTO TIOBCTAHHSI, MaTepiaJbHOMY 3a0€3MeYeHHI YYaCHUKIB TaKOTO MOB-
CTaHH, 3a0€3MeYeHHI TAKUX YYaCHUKIB HEOOX1THUMU BHIaMH 30poi TOIIO.

AKTHBHA y4acTh Y 30pOfHOMY IIOBCTaHHi — I1e Oe31ocepeiHe BANHEHHS Pi3HOTO POy HACHIIBHUIBKUX i, sKi
MO€EIHAHI 13 3aCTOCYBaHHIM ab0 cIipo00I0 3acTOCYBaHH 30pOT I TOCATHEHHS 0a)KaHOTO 3JIOYHHHOTO PE3YIIBTATY.

BinmoBinHo, OHOBIIEHA Bepcis 1€l HOpMHU MOXKe OyTH BHKJIaJICHa TAKUM YHHOM:

Crarrsa 109. IoaiTuuHuii Tepopusm

1. J1ii, BYMHEH] 3 METO0 HACHJIBHUIILKOI 3MiHM a00 MOBAJIEHHS! KOHCTUTYLIHHOTO J1aay a0 3aXOIJIeHHS Jep-
JaBHOI BIIaJI¥, a TAKOXK 3MOBA PO BUYNHEHHS TaKUX Hii, —

2. [TyOnivHi 3aKJIMKH 10 HACHIBLHHUIIBKOT 3MiHM a00 MOBAJICHHS! KOHCTHTYHIHHOTO J1aay abo 3aXOIJIeHHS Jep-
JKaBHOI BJIAJIH, a TAKOX MOIIUPEHHS MaTepialliB i3 3aKINKaMH 10 BAMHEHHS TaKuX Iiif, —.

3. Oprani3aris 30poiHOT0 MOBCTaHHS, ITOB’A3aHOTO 13 3aCTOCYBAaHHAM 30poi abo 3arpo3amu ii 3aCTOCyBaHHS
3 METOIO HACWJIBHHUIIBKOI 3MiHH 200 MOBaJIeHHsI KOHCTUTYIIIIHHOTO JIaJTy, a00 3aXOIJICHHS ISP’KaBHOT BIIaIH, a TAKOXK
30poiHMil omip ypsAAOBHM BifiCBKOBHM MiApO37ilaM, MOKIMKAHUM 3a0e3NedyBaTH KOHCTUTYIIHHUH HOPSIOK,
a TaKO)X aKTHBHA y4acTb y 30pOHHOMY IOBCTaHHI a00 3MOBa Ha BYNHEHHS 3a3HAYCHUX Iill, — .

4. [TyOmivyHi 3aKIUKHA 7O 30pPOMHOTO MOBCTAHHS 3 METOI HACHUJIBHUIILKOI 3MiHH a00 MOBaJIeHHS KOHCTHUTY-
iHOTO Naay abo 3aXOIJICHHS JepP)KaBHOI Biau, ab0 10 30pOHHOT0 OMopy YpsSAOBHM BIHCHKOBUM IiApO3/ijaMm,
MOKJIMKaHNUM 3a0e31euyBaTH KOHCTUTYLIHHUN MOPSI0K, a TAKOXK MOIIMPEHHS MaTepialiB i3 3aKJIMKaMHu 70 31iiic-
HEHHS TaKMX JiH, —.

5. Jlii, nepenbaueHi YacTHHAMH HEPIIO0, APYTOI0, TPETHOIO Ta YETBEPTOIO i€l CTaTTi, BUMHEHI NMPEICTaB-
HUKOM BIIaJd, a00 MOBTOPHO, a00 OPraHi30BaHOIO TPYIIO0, a00 3 BAKOPUCTAHHIM 3ac00iB MacoBoi iH(opMariii, —.

6. 3BUIBHAETBHCS BiJ KpUMiHAJIBHOI BiAMOBIZaNBHOCTI 0c00a, KA BYMHHUIIA 3JIOYUH, NependadeHuil Iiero
CTaTTelo, SIKIIO BOHA CBOEYACHO Ta JOOPOBUIFHO MOBIIOMMIA OPTaHU AEP>KaBHOI BIAAN PO BUMHEHE, YUM CIIPH-
siTa 3armo0iraHHIo MOAAIBIIOI KON iHTepecaM YKpaiHH, a TaKoX, SIKIIO ii il He MICTATh O3HAK iHIIOTO CKIATy
3JI0YHHY.

OTxe, SIK HaM 3[a€ThCSI, Ha MiJCTaBi 3A1HCHEHOTO aHaIi3y MOJKHA KOHCTATyBaTH, 0 OepydH 10 yBard icHy-
109y TOTOKHICTB Y YaCTHHI CTYIICHSI CyCITUTbHOT HeOS3MEeKH 3JI0YMHIB TEPOPUCTHYHOI CIIPSIMOBAHOCTI 3 Iep>KaBHIUMU
3JI0YMHAMH, a Iie 0e3M0CepEeAHBO BU3HAYAETHCS 1 CYMIKHICTIO 03HAK 00’ €KTHBHOI CTOPOHH (IUBEPCis / TEPOPUCTHI-
HUH aKT), CBIAYUTH NP0 iCHYBAaHHS HEPO3PUBHOTO B3a€MO3B’SI3Ky MK HUMH, a 3HAYNTH 1 pealIbHOIO 3JaTHICTIO 3J10-
YHMHIB TEPOPUCTUIHOI CIIPSIMOBAHOCTI O€3M0CEPEIHBO0 3aONISATH IKOAY, [0 OXOpoHsIoThCs Posainom I OcobmmBoi
gactuan KK, 6maram ta iHTepecam aepkaB (KOHCTUTYIIHHUM J1af, CyBepeHIiTET, 000POHO3IATHICTE Ta iH.).

BucHoBKkH. BHCITIOBIEHI HAMU apryMEeHTH IIO0 HANpPsIMiB yIOCKOHAJCHHS NPABOBHX 3acal aHTHTEPOPHC-
THUYHOI O3IEKH JIepKaBH, 3aIPOITOHOBAHI 3MIHH IIOJO 3MICTy Ta cTpykTypu Po3mimy I OcobmuBoi yacTnHM YMH-
Horo KpuMiHanpHOTO KOzleKey YKpaiHu — «3JI0YMHM NIPOTH OCHOB HAIIOHAIBHOT OE3MEeKN», JO3BOISATH TOCHIUTH
3aXO0/IM KPHUMIHAIBHO-TIPaBOBOI peTpecii 00 aHTHAEPKaBHHUX IIOCSTaHb TEPOPUCTUYHOI CIIPSIMOBAHOCTI 3 METOIO
JIOKAJTi3aIlii TaKuX 3JI0YMHHUX IMPOSBIB Y Cy4aCHUX yMOBaX. Takok BHCJIOBJICHI MPOMO3HIIi, SKi MEBHOI MipOIO
CIPUATUMYTH TIOAAIBIIOMY TIpoliecy yHidikamii Ta qudepeHianii YMHHOT0 KPUMIHAILHOTO 3aKOHOIABCTBA MO0
MPOTHIl TPOTHIPABHUM IOCSTaHHSIM TEPOPUCTUYHOIO XapaKTepy Ha OCHOBH HAIIOHANBHOI Oe3NeKu YKpaiHH,
a OT)Ke, ICTOTHO TiABUIIATH €()eKTUBHICTh OOPOTHOM 3 HUIMH Ha Cy4aCHOMY €Talli KpUMiHaJIbHO-TIPAaBOBOT OXOPOHU
BKa3aHOTO 00’ €KTY.
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